Virginia Tech Board of Visitors Meeting
April 6, 2003
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: Resolution Regarding Resolutions to Be Presented For Board of Visitors Adoption
: Resolution Rescinding the Board Policy Regarding Speakers on Campus

: Mr. Rocovich's timeline presentation

:July 12, 2002 Article from Chronicle of Higher Education

. Correspondence from the Center for Equal Opportunity

. Letters from State Solicitor Hurd, various dates (36 pages)

: Feb 21, 2003 and March 7, 2003 Articles from Chronicle of Higher Education

. Letter from David Johnson to Rectors of Boards of Visitors, March 18, 2003

: March 19, 2003 & March 28, 2003 Articles

: U.S. Secretary of Education report on "Race-Neutral Alternatives in Postsecondary Education March

003 (37 pages)

. April 4, 2003 Article from Chronicle of Higher Education

: Summary of the Tuttle Court Case

. President Steger's Remarks to the Board

: Presentations by Invited Speakers (Daniel, Blieszner, Katz, Watford, Allen)
: Resolution from the GSA

. University Council Resolution

. Letter from State Solicitor William H. Hurd to the Rector and Board dated April 3, 2003

: Memo from Admissions to University Counsel

: Presidential Policy Memorandum #112

Resolution Rescinding the "Resolution ... Articulating The University's Policy Against Discrimination”
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these questions you are going to meet it. It was not necessary to explain to every
department that here is the Supreme Court language; we took the language and said
here are questions. Answer these questions, and we can draw the conclusion. The
imemo of April 22 to all universities lays out what the five factors are on the narrow-
tailoring test of Tuttle in the 4™ Circuit.

Davenport: In the memo of April 3 [2003], | did not see any suggestions about how to
deal with this.

David Johnson 'n the April 3 letter, the one we just sent, if | am not mistaken, after
we lay it o we say be assured we [the Attorney General's Office] stand ready to
assiot the pvard to in developing the lawful strategies to accomplish its objectives. The
President directed very helpfully to gather the information. Very much of the
information came to university counsel and came to us. There have already been
some proactive steps here [at the university] and the President has done consistent
with w4t the Board has directed him to do. He does not need me to say that, but he
has. w135 just that the information has been sketchy, incomplete and slow and that is
why the timing of the letter, April 3, came out because we gave the advice as soon as
we got what appeared to be everything. | still cannot tell you what Undergraduate
Admissions does other than reading the Richmond Times Dispatch yesterday.

Latham: Did the Richmond Times Dispatch article have content in it that the AG’s
office should have received and did not?

David Johnson: It specifically talked about SAT scores and things of that nature. It
was something that would have been helpful to us [in the Attorney General’s office].
To mi tis not necessarily good, bad, or indifferent. It is information | would have
expected to see in a memo from Undergraduate Admissions. ! would not have
expected to see what | circulated to you [from Undergraduate Admissions), which
basically were three programs. There was a follow-up memo to university counsel
[from Undergraduate Admissions] that said here are the things we consider and one of
the things they said was ethnicity. That is fine as far as it goes, but how do you do it?
We canno nake a legal analysis on someone saying yes we do this. | need to know
how, why, when, how much, what is the purpose, and all that to meet the narrow
tailoring test.

Latham: | think we are nitpicking a lot of things that are not going to solve the
problem. | think most of the Board believes in diversity and wants to promote it and
develop it any way we can legally. And | think we could better use our time trying to
find a way we can narrow tailor this and make it work legally, because | am not going to
vote for a proposal that | have been told by the highest legal authority in the state is
iNegal. Itis my duty as a Board member to follow the laws, and that is why ! voted for it
fthe March 10 resolution] to start with. | think we could spend time a lot better if we
were trying te hone in on information from this man [David Johnson] that teaches us
and tells us how we can narrow tailor the program to accommodate diversity to the
fullest extent the law will allow us to. We have to have information from administration,
especially from the Admissions Office, and | am terribly disturbed that you did not get
that. | don't know why it was not forthcoming. That is part of the solution, in my
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Attachment A

RESOLUTION REGARDING RESOLUTIONS TO BE PRESENTED FOR BOARD

OF VISITORS ADOPTION

WHEREAS, Section 4 of the By-laws of the Board of Visitors of Virginia
Polytechnic Institute and State University provides that “As public trustees the members
of the Board have the overal responsibility and authority, subject to constitutional and
statutory limitations, for the continuing operation and development of the institution as a
state land-grant university, and for the evolving policies within which it must function;”
and

WHEREAS, in order to carry out their responsibilities, the members of the Board
need sufficient timeto prepare for their deliberations; and

WHEREAS the Board of Visitors desires to establish guidelines for preparation of
an agenda for its meetings,

NOW, THEREEFORE, BE IT RESOLVED that al Resolutions prepared for
adoption by the full Board must be circulated to each member and the Board Secretary no
less than a minimum of three full working days prior to the meeting; and

FURTHER BE IT RESOLVED that no Resolution shall be adopted by the Board
of Visitorsif presented less than three working days, unless an emergency is declared by
amajority of the members present justifying a shorter time frame, and

FURTHER BE IT RESOLVED that the Board of Visitors re-affirms that its
deliberations will conform with the letter and spirit of the Virginia Freedom of
Information Act, 82.2-3700, Code of Virginia, 1950, as amended.

RECOMMENDATION: THAT THISRESOLUTION BE ADOPTED.



Attachment B

RESOLUTION

WHEREAS, The Board of Visitors adopted a Policy on March 10, 20083,
regarding meeting on University property; and

WHEREAS, implementation of that Policy was contingent upon receiving a
written ruling by the Attorney General as to whether the Policy complied with existing
law; and

WHEREAS, an Opinion has been received that the Policy does not so comply
with applicable federal and state law;

NOW, THEREFORE, BE IT RESOLVED that the Board of Visitors Resolution

regarding meeting on University property is hereby rescinded.

RECOMMENDATION: THAT THISRESOLUTION BE ADOPTED.



VIRGINIA TECH BOARD OF VISITORS MEETING - APRIL 6, 2003

TIME LINE

Attachment C
1964_ The Civil Rights Act of 1964 is adopted.

Section 601 of Title VI states “No person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.”

The enforcement provisions provide that violation of this Act can result in the loss
of all federal funding for the institution.

Section 703 of Title VIl states: “It shall be an unlawful employment practice
for an employer- (1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of
such individual's race, color, religion, sex, or national origin; or (2) to limit,
segregate, or classify his employees in any way which would deprive or
tend to deprive any individual of employment opportunities or otherwise
adversely affect his status as an employee, because of such individual's
race, color, religion, sex, or national origin.”

1978 The Commonwealth adopts a detailed plan for redressing conditions that the
Office of Civil Rights then identified as traceable to the prior dual system of higher
education. The plan was known as the "Virginia Plan for Equal Opportunity in State
Supported Institutions of Higher Education.”

1991 The Civil Rights Act of 1991 amends several sections of Titie ViI.

Section 102 inserted a new section, providing for compensatory and punitive
damages in cases of intentional discrimination in employment. A jury trial is
available if the complaining party seeks compensatory or punitive damages.
Section 107 also was added to clarify the prohibition against impermissible
consideration of race, sex, religion, or national origin in employment practices.

1997 A collaborative process begins among the U.S. Secretary of Education, the
Governor of Virginia, and the Office of the Attomey General of Virginia to provide
educational opportunity to all citizens of the Commonwealth and to address Virginia's
efforts to remove the effects of past discrimination from its system of higher education.
February 1999  The University of Massachusetts at Amherst stops giving minority
applicants an edge in admissions and financial-aid decisions, partly in response to the
Center for Equal Opportunity's scrutiny. (Chronicle of Higher Education 4-4-03)
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June 1999 "The University of Virginia's president, John T. Casteen, lll, quietly alters
its race-conscious admissions policies, largely in response to scrutiny by the Center for
Equal Opportunity and fear of a lawsuit by the Center for Individual Rights." (Chronicle
of Higher Education 4-4-03)

November 2001 Execution of "Accord between the Commonwealth of Virginia and the
U.S. Department of Education, Office of Civil Rights" (the "Accord") placing Virginia
squarely in support of equal access to higher education for all citizens of Virginia
regardiess of race, color, or national origin.

According to the Attomey General's Office, "The inescapable consequence of the
Commonwealth's policy success [the Accord] was that as a matter of constitutional law -
remediation of former discriminatory policies and practices could no longer justify race-
conscious decision making in higher education in Virginia." (March 18, 2003 Letter from
David E. Johnson, Deputy Attorney General of Virginia)

Prior to this date, the states of Texas, California, Washington, and Florida adopt race-
neutral and gender-neutral policies. (The Chronicle of Higher Education 4-4-03)

This Accord is the triggering event that mandates the fiduciary obligations of the Virginia
Tech Board of Visitors' and that requires Virginia Tech to come into compliance with
Federal law.

The question is, "What will Virginia Tech do to comply with the Federal law, and
when will it be done?"

March 2002 The Virginia Tech Board of Visitors holds its regular quarterly meeting. No
mention is made of the Accord.

April 22, 2002 William Hurd, State Solicitor in the Office of the Attorney General of
Virginia, issues a memorandum to the presidents, governing boards, and attorneys of
Virginia's public colleges and universities responding to inquiries about the effect of the
Accord on race-conscious admissions and scholarship programs.

He concludes that:

"While sovereign immunity precludes awards of monetary damage
against the Commonwealth, its institutions and officials (in their
official capacity), courts may award injunctive and declaratory relief
as well as attorneys' fees, which can be substantial. Additionally,
monetary damages and attorneys' fees may be assessed against
officials in their individual capacity if they act in a manner that
violates a clearly established constitutional right. (Wilson v. Layne,
526 U.S. 603 (1999))." (Memorandum, p. 9, fn 16)

This decision clearly puts Board of Visitors members (and administration officials)
at risk of personal liability if their institutions engage in race-conscious programs on the
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theory that they are needed to remedy racial discrimination or engage in diversity
programs that are not "narrowly tailored" in accordance with the Tuttle decision.

June 2002 The Virginia Tech Board of Visitors holds its regular quarterly meeting. No
mention is made of the Accord or the Hurd Memorandum.

July 12, 2002 The Chronicle of Higher Education publishes a front-page article
detailing Virginia Tech's practices of gender-based and race-based hiring in its Arts and
Sciences College (i.e. 88% of its hires in the fall semester were women and minorities).

July 15, 2002 The Center for Equal Opportunity sends a letter, which apparently was
widely circulated, referring to State Solicitor Hurd's April 22, 2002 memorandum, citing
overwhelming evidence of racial and ethnic preferences in admissions, advising of
potential plaintiffs in litigation and reminding Board members of personal liability for
"monetary damages and attorneys' fees if they act in a manner that violates clearly
established constitutional rights."

Apparently, Virginia Tech is not the only school receiving such letters. See The
Chronicle of Higher Education's March 7, 2003 article entitled "Excluding Some Races
From Programs? Expect a Letter From a Lawyer."

July & August 2002 Because the Board of Visitors has received no communication
from the Virginia Tech administration or its attorneys about how it plans to comply with
Federal law, the Attorney General's Office is consulted to advise the Board of Visitors
members concerning the Accord, the Hurd Memorandum, and the Chronicle article
concerning what action the Virginia Tech Board of Visitors could take to bring Virginia
Tech into compliance with Federal law, to maintain Virginia Tech's federal funding, and
to maintain the Board of Visitors' (and administration officials') immunity from lawsuits.

The Attorney General's Office advises that if the Board adopts a race-neutral
policy in hiring, admission, and financial aid, it would be complying with Federal law and
its members (and administration officials) will be protected from personal liability.

In addition to that advice, the Attorney General's Office advises that, in
accordance with the Hurd Memorandum and the Tuttle case, the Board could endeavor
to draft a diversity policy in accordance with the "narrow tailoring” requirements, which, if
carefully drawn and if upheld by the courts, would avoid personal liability. In other
words:

1. A race-neutral policy
(a) complies with the Civil Rights Act of 1964;
(b) protects Virginia Tech's federal funding; and
(c) protects the Board members (and administration officials) from liability.

2. A "narrowly tailored" race-neutral diversity policy may protect the Board
from liability so long as it is carefully drafted and approved by the proper authorities.



August 2002 Virginia Tech Board of Visitors holds its quarterly meeting. No mention is
made of the Accord, Hurd Memorandum, Chronicle article, or letter from the Center for

Equal Opportunity.

In a closed session of the Board of Visitors with President Steger, Provost
McNamee, and other administrators, the legal advice from the Attorney General's Office
is discussed. A race-neutral resolution based on that advice from the Attorney General's
Office is presented with the following goals:

(1) obey the letter and spirit of the 1964 Civil Rights Act;

(2) protect the Board members (and administration officials) from personal liability;
and

(3) avoid the risk of Virginia Tech's losing its federal funding pursuant to the 1964
Civil Rights Act.

Two members mention that the real problem is implementation because Virginia
Tech already is supposed to be following the law. President Steger advises that he is
reviewing some implementation guidelines and suggests that perhaps the problem can
be handled in that way.

The Board unanimously goes along with President Steger's suggestion with 8
copy to be provided as soon as the President finishes his draft for the purpose of
submitting the proposed guidelines to the Attorney General's Office for an opinion ON
their effectiveness.

Thus the first effort of the Board of Visitors to bring Virginia Tech into
compliance is the "narrow tailoring” approach with President Steger's undertaking
the document drafting effort.

September 2002 At the Statewide Board of Visitors conference sponsored by the State
Council of Higher Education of Virginia (SCHEV), the Governor, the Secretary of
Education, and State Solicitor Hurd speak. State Solicitor Hurd further admonishes
Board of Visitors members to comply with the law to avoid incurring personal liability for
racial preference policies of their institutions. Following his speech, Hurd advises that he
will be putting his comments in writing.

Mid-October 2002 The draft of President Steger's implementation policies is finished
and is forwarded to the Attorney General's Office for review.

November 2002 The Virginia Tech Board of Visitors holds its regular quarterly meeting.
A modest proposal for a diversity and equal opportunity commission is put forward by the
administration. The Board of Visitors tables the proposal with directions to the
administration to develop a more comprehensive program to bring back to the Board of
Visitors at a future meeting.
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In closed session with the Board of Visitors, President Steger, Provost McNamee,
and other administrators, the Attorney General's Office's legal advice conceming a race-
neutral policy resolution is discussed once again.

Because State Solicitor Hurd has not yet put his September 2002 advice in
writing, nor has the Attorney General's office finished its review of the implementation
guidelines drafted by President Steger in hopes of meeting the "narrowly tailored”
approach, the Board unanimously decides to postpone a decision pending receipt of
those two items.

November 26, 2002 State Solicitor Hurd sends his letter putting his comments from the
September Board of Visitors Conference in writing.

November 27, 2002 State Solicitor Hurd sends his letter conceming President Steger's
guidelines and expresses "serious concerns about their legal viability." In addition, Hurd
concludes, ". . . with some certainty that, based on the information provided, the
expressly race-conscious provisions of these proposed procedures are unlikely to
survive the 4™ Circuit's narrow tailoring analysis, as explained in the Memorandum of
April 22, 2002."

December 3, 2002 Over a year after the date of the Accord, a special meeting of the
Board of Visitors is called to respond to State Solicitor Hurd's two letters.

December 15, 2002 In closed session, the Board once again discusses the legal advice
from the Attorney General's Office to the Board of Visitors concerning how to bring
Virginia Tech into compliance with Federal laws. At the request of the Virginia Tech
administration, the Board of Visitors passes a general resolution as follows:

NOW, THEREFORE, BE IT RESOLVED that the Board of Visitors of
Virginia Polytechnic Institute and State University directs that the
University shall at all times be in compliance with Federal and state laws,
regulations, rules, and opinions of the office of the Attorney General of
Virginia with regard to the recruitment, admission, and support of students,
and in the application of the University's employment practices for faculty
and staff; and :

FURTHER, that the Board encourages the University to develop, as
appropriate through a process involving faculty, staff, and students,
University policies and procedures that provide for the implementation of
programs pertaining to the recruitment, admission, and support of
students, and to the employment, promotion, and development of its
faculty and staff, in accordance with this policy of the Board of Visitors and
existing Federal and state laws and in compliance with all rules and
regulations based upon official interpretation of those laws by the office of
the Attorney General of Virginia; and
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FURTHER, that the President of the University, working through senior
administrations and with University legal counsel, will be accountable to
the Board of Visitors for ensuring that all University policies, procedures,
and programs are in full compliance with this policy of the Board; and

FURTHER, that the President, working through senior administrators and
with University legal counsel shall review, in accordance with the
guidelines of the Virginia Attorney General's office, all programs with
regard to the recruitment, admission, and support of students, and in the
application of the University's employment practices for faculty and staff;
and shall provide a full report to the Board at its March 2003 meeting.
FURTHER, that the Board retains ultimate authority for approving
university policies.

RECOMMENDATION:

That the Board of Visitors' policy requiring that the University be in full
compliance with Federal and state laws, regulations, rules, and opinions of
the office of the Attomey General of Virginia pertaining to the recruitment,
admission, and support of students and to the employment and promotion
of faculty and staff, and the development of a commission as an arm of
University Council to ensure the representation and involvement of the
broader segments of the intemational community in the academic and
student life of Virginia Tech be adopted and approved.

February 21, 2003 "Massachusetts Institute of Technology and Princeton open two
summer programs to students of all races. MIT in response to a Federal investigation
and Princeton fearing one." (Chronicle of Higher Education 2-21-03)

March 2003 Virginia Tech's Board of Visitors holds its regular quarterly meeting.

(1) The Virginia Tech administration advises that it has completed its tasks under the
December resolution and has prepared some materials about its programs to send to the
Attorney General's Office for review.

(2) The Board passes a resolution commending the administration for its work, adopting
a race-neutral policy with respect to admissions, employment, and financial aid with the
result of bringing Virginia Tech into compliance with Federal law by obeying the Civil
Rights Act of 1964, protecting the Board of Visitors members (and administration
officials) from personal liability, and preserving Virginia Tech's federal funding.

(3) The resolution also directs the administration to cast the widest possible net and to
make the maximum recruiting effort to attract students and employees of every sex,
racial, ethnic, social, and economic background.
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In the open session, this resolution, and a resolution approving an extremely
comprehensive Diversity and Equal Opportunity Commission, are approved unanimously
by the Board of Visitors.

March 18, 2003 - The Attorney General's Office of Virginia sends another letter to the
Board of Visitors summarizing and reaffirming its previous advice.

March 19, 2003 Roger Clegg and Edward Blum of the Center for Equal Opportunity
publish an op-ed article in the Roanoke Times entitled "Virginia Tech Board did the
Right Thing," thereby eliminating the risk of a lawsuit by that organization.

March 2003 In response to requests from several constituencies, a special meeting of
the Board of Visitors is called to discuss publicly the previously adopted resolution.

March 28, 2003 U.S. Secretary of Education, Rod Paige, releases "Race-Neutral
Alternatives in Postsecondary Education Innovative Approaches to Diversity," a report
that seeks to foster innovative thinking at educational institutions that are seeking race-
neutral means to achieve diversity on their campuses.

He also released a 40-page guide of race-neutral recruiting and enrollment ideas
that he says has shown promise in states such as California, Texas and Florida.

Although Virginia Tech's first effort at "narrow tailoring” was unsuccessful, the cali
for the meeting suggested the possibility of appointing a committee to develop a "narrow
tailoring" approach for the Board's consideration. The Board informally had indicated a
strong desire to proceed with that approach.

The question is not whether the Virginia Tech Board of Visitors favors
diversity and equal opportunity. [ts commitment to diversity and equal
opportunity has been demonstrated by its unanimous vote in favor of a truly
comprehensive new Diversity and Equal Opportunity Commission.

The Board of Visitors has adopted a policy that complies with the Federal
law. Virginia Tech must comply with Federal law whether or not the Board of
Visitors adopted the March resolution. The question is as follows: When will
Virginia Tech comply with Federal law by implementing race-neutral admissions,
hiring, and financial aid policies?

The November 2001 Accord was the triggering event that required Virginia
Tech to implement race-neutral admissions, hiring, and financial aid policies. The
Board of Visitors adopted a careful, business-like approach to this problem. It
identified the problem; it consulted its legal counsel, the office of the Attorney
General of Virginia; it reviewed the problem with the administration; it deferred to
the administration's request for an opportunity to draft a narrowly tailored
guidelines; and it deferred to the administration's request for the December
resolution.
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Sixteen months after the Accord that triggered Virginia Tech's obligation to
comply with Federal law, and almost one year after State Solicitor Hurd's initial
advice, the Board adopted the March policy resolution designed to bring Virginia
Tech into compliance with Federal law.












alumnus—who later became a professor—
had been a member of the Ku Klux Klan.
Black students were regularly harassed by
people who drove around the drill field
yelling “nigger” out of car windows, and a
white student sent out an e-mail message
that black students found offensive.

All of that persuaded Robert C. Bates,
then dean of arts and sciences, that some-
thing substantial had to be done. He had al-
ready asked academic departments to de-
velop plans to diversify, but the attempts had
been “spotty,” he recalis. :

So in 1995, Mr. Bates—who in February left to become
Washington State University’s provost—established a col-
legewide committee to study the issue. Its No. 1 recom-
mendation was that Virginia Tech hire a point person on
diversity issues, and two years later, Ms. Gordon got the
job. Although Ms. Gordon grew up just 80 miles away, in
Lynchburg, Va., and attended a segregated high school, she
might be from a million miles away. With her deep-red fin-
gernail polish, long curly hair, jangling earrings, and chain-
link belt, she seems out of place here.

Myra Gordon is part cheerleader and part bulldozer, both
characteristics critical to her efforts to transform the over-
whelmingly white male faculty. The signal accomplishment of
her tenure so far is the creation of the new hiring rules, which
she helped push through in 1999, two years after she arrived.

Ms. Gordon had faced similar issues elsewhere. Before com-
ing to Virginia Tech, she helped create offices of multicultur-
al affairs at both East Tennessee State and Fort Hays State
Universities. Her doctorate is in psychology. Still, she says, “this
is an incredibly tough place to be doing what I'm doing.”

In fact, Ms. Gordon has decided to move next month to
Kansas State University, where she’ll be associate provost
for diversity and dual careers. Virginia Tech says her de-
parture won’t jeopardize its own efforts to diversify. And
Kansas State says it plans to use her ideas there.

Some white male department chairmen at Virginia Tech
have accused her of being more interested in.color than
quality. She responds: “Every white man that holds a posi-
tion at Virginia Tech is not a rocket scientist. They are not
the smartest people in this world. They have been privi-
leged by their maleness and their whiteness, while others
were being discriminated against and excluded.”

A LIMITED POOL

Taken together, African-American, Hispanic, and Amer-
ican Indian scholars represent only 8 percent of the full-
time faculty nationwide. And while 5 percent of professors
are African-American, about half of them work at histori-
cally black institutions. The proportion of black faculty
members at predominantly white universities—2.3 per-
cent—is virtually the same as it was 20 years ago.

When universities do hire minority professors, it is usu-
ally under special circumstances, according to a new study
of 700 faculty searches at three unidentified public research
universities. It found that 86 percent of the African-Amer-
ican hires and all the American Indians had been brought
in using “proactive strategies” and “interventions”—what
critics might label affirmative action. Just 23 percent of white
professors had been hired under such circumstances. The
special hiring methods included creating posts—and writ-
ing job descriptions—designed to attract minority candi-
dates, as well as making “target of opportunity” hires with-
out a search.

“Business as usual doesn’t yield the diversification of the
faculty, but interrupting—by focusing attention and being
more intentional—does,” says Daryl G. Smith, a professor
of education and psychology at Claremont Graduate Uni-
versity. She is the principal author of the study, which was
financed by the Spencer Foundation and has not yet been
published.

Virginia Tech had experimented with special hiring pro-
grams. But Mr. Bates and Ms. Gordon believed the uni-
versity had to ensure that female and minority candidates
were considered as part of the normal hiring process. So
they built into the process several checkpoints that would

force professors to give every consideration to candidates
who were not white men.

First, each search committee at Virginia Tech must itself
be diverse. If a department lacks enough female or mi-
nority professors to serve, it must look elsewhere, consid-
ering professors in other departments and even staff mem-
bers and administrators. Moreover, the committee must
have more than token diversity: A single black member
may not satisfy the requirement. If the dean (or someone
in his office, like Ms, Gordon) determines that a commit-
tee lacks diversity, he can order a department to reconsti-
tute it. In a few instances, people who work at other uni-
versities, or people who don’t work in higher education at
all, have been asked to serve because of their race or gen-
der. That’s almost unheard of in academe.

Once the applications for a post are in, the head of the
search committee reviews them to determine the applicants’
race and gender, using voluntary-action cards kept by the
university’s equal-opportunity office and making educated
guesses based on the candidates’ C.V.’s. If
there aren’t enough female and minority
applicants, administrators can ask the com-
mittee to go back and find more..

The dean’s office reviews the C.V.’s of
all the applicants who are “diverse,”
whether or not the search committee has
identified them as top candidates. If a com-
mittee decides not to interview any of the
diverse candidates, it must give the dean
an explanation. After the interview process
is complete, the committee sends written
profiles of three or four of its top candi-
dates to the dean. But unlike committees
at most universities, Virginia Tech’s do not
rank the finalists. It is up to the dean, work-
ing with the department chairman, to
choose finalists and make an offer.

Although the rules do not require offi-
cials to consider a candidate’s race when
making an offer, that appears to be com-
monplace.

CULTURALLY UNAWARE

Take the case of Mr. Panford. Some members of the
search committee were concerned that he had published
more work in the Afro-Hispanic Review than in more-
prominent jourtdals, such as the Revista de Estudios His-
panicos. And although Mr. Panford had earned tenure al-
ready at Stephen F. Austin State University, he had not
been promoted to associate professor there, a troubling fact
to some professors.

The job was offered to a white woman, but she turned
the university dowd. So it became a choice between Mr.
Panford and a white man who was finishing his Ph.D. at
Michigan State University. While Mr. Panford—whose doc-
torate is from Temple University—had more teaching ex-
perience, four of the six members of the search committee
thought he was the weaker candidate, says Mr. Ulloa, the
Spanish professor, who was among them. The white man,
meanwhile, “was received very well and people were very
comfortable with him,” reports Ms. Shrum, the chairwoman.

But she and Mr. Bates, the dean, decided that hiring Mr.
Panford would be “consistent with our diversity principles,”
Ms. Shrum recalls. Two years later, both Ms. Shrum and Mr.
Ulloa report that questions about Mr. Panford’s qualifica-
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CENTER FOR EQUAL
OPPORTUNITY

July 15, 2002

Mr. John Rocowich, Jr.
5264 Falcon Ridge Road
Roanoke, VA 24014

Dear Mr. Rocovich, Jr.:

Enclosed are two documents that should be of interest to you. The first is a legal
memorandum from the state Attorney General’s office, dated April 22, that points out the legal
problems with state schools using racial and ethnic preferences in their admission and scholarship
policies. The other is a study by the Center for Equal Opportunity, documenting overwhelming
evidence that Virginia undergraduate admissions decisions are made using racial and ethnic
preferences.

If you put these documents together, it is obvious that something needs to be done. If it
isn’t, Virginia schools will be violating the law and courting expensive and damaging litigation.
We have already received many supportive phone calls and e-mails from potential plaintiffs and
your alumni. But even if admissions discrimination were not illegal, it would still be wrong.

The fact that your lawyers in the attorney general’s office have apprised you and you are
aware of the legal problems with the use of racial and ethnic preferences may bear on your ability
to claim immunity in a lawsuit naming you in your personal as well as your official capacity—as
the Center for {ndividual Rights did in its lawsuit against the University of Michigan, the
University of Washington, and their officials—and on your right to indemnification should such a
lawsuit hold you personally liable for damages. See Attomey General memorandum, page 9
footnote 16 (citing Wilson v. Layne, 526 U.S. 603 (1999)): “Additionally, monetary damages and
attorneys’ fees may be assessed against officials in their individual capacity if they act in a
manner that violates a clearly established constitutional right.”

While the evidence of discrimination at Virginia Polytechnic and State University is less
dramatic than at the University of Virginia and William & Mary, we still urge you to look into the
situation at Virginia Tech and to do what you can to require the university to make its admissions
decisions without granting preferences or penalties on the basis of a student’s skin color or
national origin. I would also request the opportunity to discuss this issue with you and at the
board of visitors’ next meeting.

Sincerely,

Feea Co

Linda Chavez

14 Pidgeon Hill Drive / Suite 500
Ster]ing, VA 20165

Phone: 703-421-5443
Fax: 703-421-6401



COMMONWEALTH of VIRGINIA

Office of the Attorney General
Jerry W. Kilgore Richmond 23219 £00 East Main Street
Richmond, Wi 23219
Aretney Gener November 26, 2002 08 Tas - 2071
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The Rectors and Visitors
Virginia’s Public Colleges and Universities

Re: Potential Liability for Unconstitutional Race-Conscious Programs
Dear Sir or Madam:

As you may know, the State Council of Higher Education (“SCHEV”) requested this
Office to make a presentation last month at SCHEV’s annual conference for members of the
Boards of Visitors. We were asked to address legal implications of the recently executed Accord
Between the Commonwealth of Virginia and the United States Department of Education, Office
for Civil Rights {(“the Accord”}.

One aspect of our presentation — and a topic on which several Board members previously
sought our advice — dealt with whether individual members have any personal exposure if the
courts determine that their institution is operating an unconstitutional race-conscious program.’
This letter repeats and expands on our presentation at the SCHEV conference. 2

Although it is difficult to predict the likelihood of a lawsuit, this is an area where there
may be some risk of individual exposure should a suit be filed. In keeping with our
responsibility to provide you with our best legal advice, this letter explains why we believe this

! The term “race-conscious programs” is not limited to programs involving a racial quota.

Instead, the term includes all institutional programs, practices and policies that take race into
account in any manner.

: The presentation also addressed issues related to the Accord and discussed in the
Memorandum issued by this Office on April 22, 2002. An additional copy of the Memorandum
is being provided as an enclosure to this letter. Copies of the Accord may be obtained by calling

the Office of the Attormey General at (804) 786-2436, or by e-mail directed to bsaunders
(@oag.state.va.us.
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is so and what can be done to limit the risk. The three central points to be taken from this letter
are:

. If an institution is found to have unconstitutional race-conscious programs,
whether or not its Board members could be held personally liable (i.e.
monetary damages and attorneys” fees) would likely depend on whether
they are entitled to “qualified immunity.”

. If qualified immunity is not available, the Division of Risk Management
(“DRM”) decides whether indemnification will be provided. If DRM
denies coverage, the members will be personally liable to satisfy any
monetary judgment or attorney’s fee award from their own resources.

. Board members can eliminate or reduce their exposure by (i) obtaining
complete information about all race-conscious programs at their
institutions, (ii) obtaining advice from counsel conceming the likely
constitutionality of such programs, and (iii) weighing the risks of
maintaining the programs against the benefits the Board believes such
programs provide.

1. Whetber or Not Board Members Could Be Held Personally Liable for
Monetary Damages and Attorneys’ Fees Would Likely Depend on
Whether They Are Entitled to “Qualified Immunity.”

If a student, an applicant for admission, or an applicant for financial aid sues an
institution, alleging an unconstitutional use of race-conscious criteria, the plaintiff may also
choose to sue — in their individual capacities ~ the officials responsible for the challenged
prugram.’ The persons thus sued may include the indi-idual members of the Board of Visitors.
If 2 court finds that a violation of constitutional rights has occurred, the doctrine of sovereign
immunity shields the institution from liability for monetary damages.* However, the individuals

3 Whether any officials would be sued in the individual capacities depends largely on the

Flaintiff’s Jitigation goals and the attorneys’ choice of litigation strategy.

Sovereign immunity also protects administrators and Board members sued in their
“official” capacities. Personal liability becomes an issue only when officials are sued in their
“individual” capacities. However, the fact that the acts at issue were undertaken by
administrators or Board members in the discharge of their official duties does not preclude a suit

[footnote continued])
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responsible for unconstitutional programs do not enjoy sovereign immunity. Instead, whether
they will be held personally liable is decided according to the doctrine of “qualified immunity.”
Thus, the question of lability for individual Board members is two-fold. First, are the Board
members responsible for any unconstitutional race-conscious programs undertaken at their
institutions? Second, if so, are they entitled to qualified immunity?

A. Are Board members responsible for race-conscious
programs undertaken at their institutions?

No one could reasonably expect Board members to be aware of everything happening at
their institutions. For example, actions undertaken by lower level administrators — without the
knowledge or approval of the Board — are unlikely to result in personal liability for Board
members, even if those actions are found to be unconstitutional and even if they result in
personal liability for the administrators responsible. However, there are other situations in which
Board members may be held responsible for the programs of their institutions. Under a concept
known as “supervisory liability,” Board members may be held responsible where they did not
affirmatively vote to adopt the program in question. As the Fourth Circuit has explained,
“supervisory officials may be held liable in certain circumstances for the constitutional injuries
inflicted by their subordinates.” Tigrett v. Rector & Visitors of the Univ. of Va., 290 F.3d 620,
630 (4th Cir. 2002) (quoting Baynard v. Malone, 268 F.3d 228, 235 (4th Cir. 2001)).
Specifically, Board members may be held responsible for unconstitutional conduct by their
institution where a plaintiff can show all three of the following elements:

(1) “the supervisor [i.e, Board members] had actual or constructive knowledge
that his subordinate [i.e, institutional administrator(s)] was engaged in
conduct that posed ‘a pervasive and unreasonable risk’ of constitutional injury
to citizens like {the plaintiff});”

(2) “*he. supervisor’s response to that knowledge was so inadequate as to show
‘deliberate indifference to or tacit authorization of the alleged o.Tensive
practices;’” and

(3) “there was an ‘affirmative causal link’ between the supervisor’s inaction and
the particular constitutional injury suffered by {the plaintiff].”

against them in their individual capacities. Where a monetary judgment or award of attorneys’
fees is entered against a defendant in his individual capacity, he may be required to satisfy the
judgment or award from his own, private resources.
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Tigrett, 290 F.3d at 630 (quoting Shaw v. Stroud, 13 F.3d 791, 799 (4th Cir. 1994)).

When this standard is applied to race-conscious programs at Virginia institutions of
higher education, Board members may be held responsible for such programs.

(1) Given the wide publicity about race-conscious programs at Virginia institutions of
higher education, ° it is likely that a court would find Board members to have actual or
constructive knowledge that institutional administrators were operating such programs
and that such programs were pervasive.’ Given the constitutional presumption against
racial classifications, such programs are likely to be viewed as posing sufficient risks of
constitutional injury so as to require a response by Board members.

(2) Courts most likely will consider whether Board members inquired into the details of
race-conscious programs and evaluated their compliance with applicable constitutional
standards. Where Board members have not made such a detailed inquiry and evaluation,
courts may determine that they have been deliberately indifferent to potential
constitutional violations, or that they have tacitly authorized the programs causing any
such violations.

(3) Where, by such inaction or tacit approval, the Board has allowed an unconstitutional
race-conscious program to continue, then courts may find an affirmative causal link
between such inaction or approval and any harm suffered by students or applicants as a
result of such program.

3 Groups objecting to race-conscious programs at Virginia’s colleges and universities have

been active in the press in recent months and have, in some cases, written directly to Board
members to call their attention to race-conscious programs in place at their institutions. At many
institutions, the existence of race-conscious programs has been formally discussed at Board
meetings or informally discussed among Board members. Some institutions advertise race-
conscious programs in their catalogues and on their websites.

6 In this context “persuasive” means that “the conduct is widespread, or has at least been
used on several different occasions.” Shaw, 13 F.3d at 799.
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B. Are Board members entitled to qualified immunity?

If it is determined that Board members will be held responsible for an unconstitutional
race-conscious program, then the next step is to decide whether the Board members will
nevertheless be entitled to “qualified immunity.”’ Whether “qualified immunity” will protect a
public official from an award of monetary damages depends on whether the program at issue
violates *a clearly established statutory or constitutional right of which a reasonable person
would have known.” DiMeglio v. Haines, 45 F.3d 790, 794 (4th Cir. 1995) {(quoting Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982)). In other words, public officials will not be held
individually liable unless they should have known their agency was acting illegaily.® If Board
members are held personally responsibie for monetary damages — even nominal damages — they
may also be held responsible for attorneys’ fees incurred by the plaintiff in pursuing the damage
claim. See 42 U.S.C. § 1988. Such an attoney’s fee award could greatly exceed the value of the

monetary claim.

Where members of a Board of Visitors are found responsible for an unconstitutional
program, the question of personal liability will turn on whether or not the right violated by the
program was “clearly established” at the time of the unconstitutional conduct.’ In determining
whether a right was “clearly established,” courts apply an objective standard, looking not to the
good faith of the individual defendants, but to the state of the law as explained by the courts. "

! “There is a complex intersection between qualified immunity and supervisory liability. If

a plaintiff can establish the requisite indifference in the face of a policy or widespread and
pervasive abuses caused by a policy, the plaintiff may hold the responsible official liable in a
supervisory capacity. However, if the official can respond that a reasonable person would not
have known of the effects of the policy or that the policy violated clearly established laws, then
that official is entitled to qualified immunity from suit.” 2iph v. Treat, 86 F. Supp. 2d 572
(E.D.Va. 2000).

See, e.g., Alexander v. Estepp, 95 F.3d 312 (4th Cir. 1996), cert. denied 520 U.S. 1165
(1997)(holding that government agency’s affirmative action program was invalid because it was
not narrowly tailored to achieve its goals and denying qualified immunity to officials responsible
for the program).

° See generally Memorandum (setting out the state of the law in Virginia with regard to
race-Conscious programs).

0 See Memorandun: at 9 n.16 (noting that monetary damages and attorneys’ fees may be
assessed against officials in their individual capacities if they act in a manner that violated a
clearly established constitutional right)(citing Wilson v. Layne, 526 U.S. 603 (1999)).
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2. I There Is No Qualified Immunity, the Division of Risk Management
Makes the Decision About Whether to Provide Indemnification
Coverage for Board Members.

Under Virginia law, Board members are insured against risks incurred in the performance
of their duties under the risk management plan (“the Plan™) developed and administered by the
Division of Risk Management (“DRM™). See Virginia Code § 2.2-1837. Two portions of the
Plan are significant here. First, the coverage provisions of the Plan state:

This Plan shall pay all sums, except as herein limited... which the
Commonwealth of Virginia, its... boards, ... officers, ... or employees ... shall be
obligated to pay by reason of liability imposed by law for damages resulting from
any claim arising out of acts or omissions... while acting in an authorized
governmental... capacity and in the course and scope of employment or
authorization.

Commonwealth of Virginia, Risk Management Plan, L.A. (dated March 9, 2001} (emphasis
added).

Second, in detailing the exceptions to coverage, the Plan states, in pertinent part:
The following are excluded from coverage under this Plan:

F. Liability for punitive damages or liability in any suit or action in which by
judgment or final adjudication it is determined that such liability was incurred
by reason of... (2) acts of intentional... misconduct. ..

Id. at IILF.

As noted above, in order to impose any liability upon a Board member in his individual
capacity, the court must find that the institution’s program violates “a clearly established
statutory or constitutional right of which a reasonable person would have known.” See supra at
2. Depending on the circumstances, such a finding could be read to trigger the “intentional
misconduct” exclusion so as to deprive the Board member of coverage under the Plan, thereby
exposing the Board members’ personal assets. In addition, in cases of alleged constitutional
deprivation, there is a potential for punitive damages, which the Plan does not cover.
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3. Board Members Should Protect Themselves from Potential Liability.

Given the risk of personal liability, it is especially important for Board members to obtain
sound legal advice about any and all race-conscious programs at their institutions. Two
questions about each program are most significant. First, if a program is challenged, is a court
likely to find that it violates constitutional rights? Second, if the program is found to be
unconstitutional, is a court likely to find that the rights thus violated were clearly established,
thereby exposing responsible officials to personal liability? Not surprisingly, it is impossible to
give complete answers to these questions in the abstract. However, some general guidance can
be given, following the same distinction between remediation and diversity that was explained in
the Memorandum. See Memorandum at 2-3.

Remediation: As noted in the Memorandum, “we are unaware of any facts or any
credible legal theory that would support the use of race-conscious programs -- for remedial
purposes — at any of Virginia’s public institutions of higher education. Circumstances today no
longer support such remedial programs, and they must be discontinued as contrary to law.”
Memorandum at 13. Consistent with this advice, it is our view that, if an institution relies on a
theory of remediation to justify a race-conscious program, courts wiil predictably find that the
program is unconstitutional. Moreover, courts are also likely to find that the rights thus violated
were clearly established, and therefore deny “qualified immunity” to those officials responsible
for such programs.

Diversity: As also noted in the Memorandum, whether a race-conscious program may be
administered for diversity purposes involves two questions: (i) whether diversity of the student
body is a compelling interest, and (ii) whether any particular program is narrowly tailored to
serve that interest. See Memorandum at 2, 14-15. Whether diversity is a compelling interest is a
Juestion on which neither the Supreme Court nor the Fourth Circuit has yet ruled and on which
other circuits are divided. Jd. at 4-5. In short, the law on this point is not clearly established.
Thus, we are persuaded that no personal liability woula urise today from an institutional decision
to treat diversity of the student body as a compelling interest, even if the courts ultimately
determine, as a matter of law, that such diversity is not compelling.

The same assurance cannot be offered, however, about whether particular programs are
narrowly tailored to achieve such diversity. The Fourth Circuit has recently explained the test
that must be applied in determining whether the requirement for narrow tailoring has been met.
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See Tuttle v. Arlington County School Board, 195 F.3d 698, 707 (4th Cir. 1999)."" In our
opinion, the Fourth Circuit is likely to decide that a reasonable public official would (a) be aware
of the Tuttle decision, and (b) re-evaluate any race-conscious diversity programs in light of that
decision and other legal developments. See Alexander, 95 F.3d at 318 (denying agency officials
qualified immunity because they did not re-evaluate affirmative action program in light of recent
Fourth Circuit decisions). In other words, it is not enough that programs were thought to be
constitutional when they were implemented. Without a periodic review in light of evolving
legal standards, there remains a significant possibility that Board members and administrators
would be denied qualified immunity.

How to Address the Potential Risk:

In order to minimize the risk associated with race-conscious programs, this Office
recommends the following three-step process.'

(1) Each Board of Visitors should collect in writing all relevant information about each
race-conscious program at its institution. Without such information in hand, there is simply no
persuasive basis for believing that those programs justify a departure fromn the constitutional
presumption that racial classifications — even benign ones — violate the Equal Protection Clause.
Moreover, as a practical matter, a court is not likely to be sympathetic to Board members who
cannot demonstrate that they made a diligent effort to obtain the details of any race-conscious
programs at their institution.

{2) Once this information has been assembled, the Board can submit it to this Office for
review in light of the current law regarding race-conscious programs, including the five-part test
adopted by the Fourth Circuit in Tuttle. See Memorandum at 16-20. The evaluation would
advise the Board concerning (1) the risk that the program will be found unconstitutional, and (2)
if so, the risk that the rights found violated would be treated as clearly established, thereby
exposing institutional officials to personal liability.

1 As explained by the Fourth Circuit, the five factors are: (1) the efficacy of alternative
race-neutral policies, (2) the planned duration of the policy, (3) the relationship between the
numerical goal and the percentage of minority group members in the relevant population or work
force, including the provision of waivers if the goal cannot be met, (4) the flexibility of the
onlicy, and (5) the burden of tl'm policy on innqcent third parties. Tuttle, 195 F.3d at 707.
Alternatively, an institution may decide that it will no longer administer any race-
conscious programs and thereby avoid the need for any such review. Whether to follow such a
course is not a legal question, but is a policy matter committed to the judgment of the Board.
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(3) With the facts and analysis of legal risks in hand, the Board can then weigh the risks
of each program against the benefits the Board believes such program provides and, thus, make
an informed decision concerning the value and continuation of such programs.

We enclose with this letter a list of detailed questions to assist your Board in gathering
the information necessary to permit a legal analysis of any race-conscious programs at your
institution. With responses to these and any necessary follow-up inquiries, this Office will be in
a better position to provide the Board with the legal advice it needs to make well-informed policy
decisions in this area.

In the meantime, if it would be helpful to you, we will be happy to meet with your Board
and discuss these issues in more depth. Please do not hesitate to contact us in this regard at (804)
786-2436. We look forward to working with you.

Sincerely yours,

L. .

William H. Hurd
State Solicitor

Enclosures
cc: Secretary of Education

State Council of Higher Education of Virgima
Presidents, Virginia’s Public Colleges and Universities
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MEMORANDUM

TO: Presidents, Boards of Visitors and Counsel of
Virginia’s Public Colleges and Universities;

The Chancellor, Board and Counsel of the
Virginia Community College System; and

The Director and Members of the
State Council of Higher Education for Virginia

FROM: William H. Hurd
State Solicitqr

DATE: April 22,2002

RE: The Accord Between the Commonwealth of Virginia and United
States Department of Education, Office for Civil Rights

in Novemnber of last vear, Virginia reached an ir..portant milestone in our
¢ ~rts to provide educational opportunity for all citizens of the Commonweaith.
Afier an in-depth, collaborative process spanning four years, the U.S. Secretary of
Education and the Governor of Virginia executed an agreement addressing
Virginia's eftorts to remove the effects of past discrimination from our system of
higher education. This agreement — entitled "Accord between the Commonwealth
of Virginia and United States Deparniment of Education, Office for Civil Rights” -
marks an historic achievement by the Commonwealth and by each of our public
colleges and universities.
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~In the months since the Accord was announced, this Office has received a
number of inquiries from colieges and universities about what the Accord means
for race-conscious admissions and scholarship programs administered by our
institutions of higher education. This memorandum has been prepared in order to
respond to those inquiries.

L EQUAL PROTECTION ~ A CONSTITUTIONAL MANDATE

Any analysis of race-conscious measures by a public institution must begin
with the 14th Amendment, which provides that States shall not deny to any person
“the equal protection of the laws.” In interpreting this constitutional guarantee, the
U.S. Supreine Court has ruled that any attempt by States to classify citizens based
on race is inherently “suspect” and is subject to “strict scrutiny” by the courts.
This same standard applies whether the racial classification 1s invidious or
“benign.” See, e.g.. Adarand Constuctors, Inc. v. Pena, 515 U.S. 200, 227 (1995).
Cin' of Richmond v. J.A. Croson Co., 488 U.S. 469, 493-94 (1989); Wygant v.
Juckson Board of Education. 476 U.S. 267, 274 (1986) (plurality); Regents of the
Universiny of California v. Bakke, 438 U.S. 265 (1978).

In order to meet the legal test of smct scrutiny, the program' in question
must: (1) serve a compelling state interest, and (1) be narrowly tailored 1o further
that interest. See, e.g., Adarand. 515 U.S. at 227; Tuule v. Arlington County
Schoo! Board, 195 F.3d 698 (4th Cir. 1999). Two state interests have been
proffered as sufficiently compelling to justify race-conscious programs at
msiitutions of higher sducation. They are: (1) the state’s interest in eradicating
vestiges of a pnor educational system segregated by law (remediation); and (ii} the
state’s interest in providing educational institutions that offer a diverse student
body (diversity). These are fundamentally different concepts. To explain, a brand
new public college would have no past unconstitutional conduct in need of
remediation; however, 1ts admmstration may believe that the educational

' Throughout this memorandum, the term ‘“program” will be used in a broad

sense, to include policies, practices and other government conduct.
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environment would be enhanced by anracting a diverse student body. These two
government interests — remediation and diversity — will be discussed in wm.

II. REMEDIATION - A COMPELLING STATE INTEREST

There can be no doubt that remediation — i.e., eliminating present effects of
past discrimination — qualifies as a compelling state interest. See, e.g.. Hygant, 476
U.S. at 274; Podberesky v. Kirwan, 956 F.2d 52, 55 (4th Cir. 1992) (Podberesky I).
The question is how this broad principle translates into the specifics of what must
be done — and what may not be done — by our institutions of higher education. It is
a question largely answered by the courts in United Siaies v. Fordice, 505 U.S. 717
(1992) and Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994)(Podberesky 1),
cert. denied, 514 U.S. 1128 (1995)."

These two decisions were discussed at length by Virginia’s Secretary of
Education, Beverly H. Sgro, in a 1996 advice letter written at the direction of the
General Assembly. See Ch. 912, item 129(B), 1996 Va. Acts (Reg. Sess.) 1823;
and letter of B. Sgro to Presidents and Boards of Visitors of Virginia's Colleges
and Universities, dated Dec. 3. 1996 (“Secretary’s Letter”). Because the
Secretary's Letter was sent to state institutions pursuant to legislative mandate -
and because it accuratelv analvzed both cases — we will quote from it at length.

A. The Fordice Decision

The Secretafy’s Letter explained the ‘mpact of Fordice as follows:

* Podberesky was before the Fourth Circuit twice and rtesulted in two separate
opinions from the Court. The first decision. Podberesky I, recognized remediation
of past discrimination as a compelhing state interest and remanded the case. In
Podberesky I, the Court considered whether the University of Maryland had
established, as an evidentiary matter, that there existed present effects of past
discrimination sufficient to justify a race-conscious remedy and concluded it had
not. :
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“It has been many years since the Commonwealth required its institutions of
higher education to be racially segregated; but, as Fordice makes clear. one cannot
simply assume, based on the passage of time, that the remedial obligations ansing
from that by-gone era are necessarily completed. Fordice involved the State of
Mississippi, a state which — like Virginia — once maintained a racially segregated
system of higher education. Eventually, Mississippi replaced its policy of
segregation and implemented race-neutral admissions standards. The Fifth Circuit
Court of Appeals reasoned that, having made these changes, the state ‘need do no
more.”> The Supreme Court, however, rejected this approach as overly simplistic:

We do not agree with the Court of Appeals or the District Court,
however, that the adoption and implementation of race-neutral
policies alone suffice to demonstrate that the State has completely
abandoned its prior dual system. That college attendance is by choice
and r.ot by assignment does not mean that a race-neutral admissions
policy cures the constitutional violation of a dual system. In a system
based on choice, student attendance is determined not simply by
admissions policies, but also by many other factors. Although some
of these factors clearly cannot be atributed to state policies, many can
be. Thus. even after a State dismantles its segregative admissions
policy, there may still be state action that is traceable to the State’s
prior de jure segregation and that continues to foster segregation. The
Equal Protection Clause is offended by sophisticated as well as
simple-minded modes of discrimination. If policies traceable to the
de jure system are stiil in force and have disciminatory effects, those
‘pulicies too must be reformed to the extent practicable and consistent
with sound educational practices.”

“Accordingly, the Fordice Court articulated the following legal standard:

See 505 U.S. at 728; see also 914 F.2d 676 (5th Cir. 1990).
505 U.S. at 729 (intemal quotations marks and citations omitted) (emphasis in
original).
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If the State perpetuates policies and practices traceable to 1ts prior
system that continue to have segregative effects — whether by
influencing student enroliment decisions or by fostering segregation in
other facets of the university system — and such policies are without
sound educational justification and can be practicably eliminated, the
State has not satisfied its burden of proving that it has dismantled its
prior systermn.””

Secretary’s Letter at 2-3.

B. The Podberesky Decision

The Secretary’s Letter also discussed the Podberesky decision at great length,
saying:

“You should also be aware of the decision by the Fourth Circuit Court of
Appeals in Podberesky v. Kirwan® This decision, which is binding in Virginia,
sets some limits on what the courts will recognize as lingenng effects of past
discmmination and demonstrates that institutions may be subject to liability when
they use race-conscious remedial measures inappropriately. In Podberesky, the
Fourth Circuit invalidated a race-restricted scholarship program, known as
Banneker scholarships, offered by the University of Maryland at College Park only
to African-Americans. The plaintiff, a nineteen year old Hispanic, filed suit
contending unconstitutional ‘reverse discrimination’ by the school in excluding
him for thic financial aid program because of his race. College Park defended it
scholarship program as « nartial remcdy for past discrimination by the State ¢f
Marvland.

“The case went before the Fourth Circuit on two ‘separate occasions. In
‘Round 1I,” the Court recited the state’s interest in ‘ameliorating, or eliminating

Id.at 731.
“ 38 F.3d 147 (4th Cir. 1994). cert. denied, 115 S.Ct. 2001 (1995)[Podberesky: I1)



Presidents and Boards ol Visitors, et al.
April 22,2002
Page 6

-

where feasible’ the present effects of past state segregation in Marviand.’
Nevertheless, the Court ruled that College Park failed to show sufficient lingering
present effects of past state segregation that justified its race-restricted program.
The fact that Maryland ~ like Virginia — historically operated a dual system was
not enough. Nor was it sufficient that Maryland’s higher education system was
being monitored by the Office of Civil Rights (‘OCR’)., or that the president of
College Park testified generally about the continuing need for race-based measures
because of ‘the lingering effects of historic discrimination.”®

“Because there was no showing by College Park of presen: effects of past
discrimination, the Fourth Circuit remanded the case to the Distrnict Court for
further proceedings. In so doing, the Fourth Circuit stated:

In determining whether a voluntary race-based affirmative action
program withstands scrutiny, one cannot simply look at the numbers
reflecting enrollment of black students and conclude that the higher
educational facilities are desegregated and race-neutral or vice-versa.’

“On remand, College Park contended that present effects or vestiges of prior
segregation were shown by (1) the poor reputation of the University in the Afnican-
American community: (2) the underrepresentation of African-Americans in its
student population: (3) low retention and graduation rates of African-American
students; and (4) a hostile climate on campus to African-Americans." The
University argued for its program to compensate for past injury and attract black
student leaders as role models or ‘magnets’ for further enrollment and retention of
other black students. When the case retumncd to the rourth Circuit Court of
Appeals (‘Round II'), the court concluded that to survive the ‘strict scrutiny’
analysis applicable to any race-based remedy:

956 F.2d at 56 [Podberesky ).
5 Id at57.
Y Id. at57.
' 38 F.3d at 152.
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[T]he party seeking to implement the program must. at a minimum.
prove that the effect it proffers is caused by the past [staie]
discnimination and that the effect is of sufficient magnitude to justify
the program.'’

“The Fourth Circuit found a number of deficiencies in College Park’s
scholarship program. First, the Banneker program was not ‘narrowly tailored’ to
compensate for past state segregation since the financial aid was available to both
residents and nonresidents. Second, the Court rejected the notion that race-base[d])
remedies can be justified today to redress poor reputation of a public institution in
the community, or a hostile climate on its campus. The Court observed that such
racially discriminatory programs, even if well-intentioned, only breed racial
hostility rather than cure it. The Court stated that ‘these tensions and attitudes are
not a sufficient ground for employing a race-conscious remedy at the University of
Maryland.'"®  Third, and importantly, College Park failed to show that the
statistical underrepresentation of blacks at its institution in the 1990s was, in fact,
due to prior state or institutional discrimination.

“Following Podberesky. it appears that statistical numbers reflecting racial
imbalance i1 an institution’s student population will not, by itself, justify race-
based measures purporting to remedy prior state segregation. The institution must
examine the underlying causes for the numerical disparity and factor out, to the
extent practicable, other explanations unrelated to state discrimination. in
Maryland’s case, for example. it failed to make any effort to account for African-
Americans who ‘(1) {choose] not 1o go 1o any college; (2) [choose] to apply only to
out-of-state colleges: «3) {choose] to postpone application to a fodr-vear instiiution
for reasons relating 10 economics or otherwise, such as spending a year or so in a
community college to save money: or (4) voluntarily limited their applications to
Maryland's predominantly African-American institutions.”'

Y Id. at 133.
1: Id a1 1353.
Y 1d at 139-160.
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*“The Fourth Circuit went on to say that:

[Tlhe failure to account for these, and possibly other, nonmivial
varniables cannot withstand strict  scrutiny. In  analyzing
underrepresentation, disparity between the composition of the student
body and the composition of a reference pool is significant in this case
only to the extent that it can be shown to be based on present effects
of past discnmination. In more practical terms, the reference pool
must factor out, to the extent practicable, all nontmvial, non-race-
based disparities in order to permit an inference that such, if any,
racial considerations contributed to the remaining disparity."

“The Fourth Circuit also criticized use of race-based financial aid measures
without preliminary consideration of the effectiveness of race-neutral measures:

[T]he University has not made any attempt to show that it has med,
without success, any race-neurral solutions to the retention problem.
Thus, the University’s choice of a race-exclusive merit scholarship
program as a remedy cannot be sustained."

“The Podberesky decision is not an invalidation of the state’s interest in
redressing lingening effects of historical de jure segregation. Indeed, under
Fordice and other applicable law. remedial action is required when such lingering
effects are found. Podberesky, however. illustrates the burden on institutions to
jusufy race-based remedies both in scopu and in purpose. in other words, the ends
will not justify the means if the means are not closely tailored to the end of
redressing present effects of past segregation. Moreover, after Podberesky, th
federal courts in Virginia will reject claims of present effects based on gToss
statistical enrollment data without a reasoned analysis of the underlying causes.
Unless and until Podberesky is overruled or modified, if race-based remedies are to

" Id a1 160.
Y Id at 161,
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be employed, tnstitutions must also be prepared to show that less intrusive race-
neutral alternatives would likely be ineffective.”

Secretary’s Letter at 4-8.

C. Application of Fordice and Podberesky

The question that must be addressed is whether — mn light of Fordice and
Podberesky — public institutions of higher education may lawfully use remediation
as a basis for race-conscious programs. The answer to this question tums upon the
facts as they may be found to exist at any given institution; however, we are aware
of no facts that would justify any Virginia college or university in using
remediation as a basis for race-conscious admissions or scholarship programs.
Upon a review of the law and the facts, it appears that any institution that operates
race-conscious admissions or scholarship programs - based on a remedial
justification ~ is almost surely acting uniawfully and is exposed to substantial legal
liability.'® We base this conclusion on the following:

1. Self-Assessments: In her 1996 letter, Secretary Sgro called upon each
institution to conduct a self-assessment. She directed Virginia's institutions of
higher education to:

carefully examine their present policies, practices and conditions to
determine if any of the policies or practices are “traceable to the de
Jjure system,” and/or “were originally adopted for a discnminatory
curpose” and have “present discriminatory effects.” 11" such practices
or policies are found, then the institution should take steps to

' While sovereign immunity preclude awards of monetary damage against the

Commonvwealth, its institutions and .officials (in their official capacity), courts may
award injunctive and declaraiory relief as well as attorneys’ fees, which can be
substantial. Addiuonally, monetary damages and attormeys’ fees may be assessed
against officials in their individual capacity if they act in a manner that violates a
clearly established constitutional right. Wilson v. Layne, 526 U.S. 603 (1999).
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eliminate them insofar as practicable and in accordance with sound
educational policy and constitutional limitations.

Secretary’s Letter at 3.

More than five years have passed since those self-assessments were to have
been conducted. This Office is unaware of any institution that identified any
policies, practices or conditions that implicate Fordice. Indeed, during the course
of OCR’s review, many institutions affirmatively represented to OCR that they had
no such policies, practices or conditions.

2. The Accord: Before executing the Accord, OCR spent years conducting
an independent and comprehensive review of the policies, practxces and conditions
at a majority of Virginia’s institutions of higher education.’” OCR examined, inter
alia, institutional missions, program offerings and duplication, facilities,
admissions, boards of governance, funding, recruitment, retention, graduation,
articulation and financial aid. It visited campuses, met with institutional officials,
examined tens of thousands of pages of institutional and system-wide records and
researched historical funding and statutory govemance practices.

As reflected in the Accord, “OCR’s review of [formerly white institutions]
did not reveal any institutional policies or practices that can be traced to the former
de jure system and that continue to have a discriminatory effect.” Accord at 4

" OCR conducted reviews of the following formerly white institutions: the

University of Virginia. Jaines Madison University, Virginia Polytechnic Instituw
and State University, Virginia Commonwealth University, Old Dominion
University, Mary Washington College, Longwood College, Christopher Newport
University, Radford University. and the College of William and Mary.

OCR also reviewed the Commenwealth’s two historically black institutions,
Virginia State University (“VSU") and Norfolk State University (“NSU™), as well
as one institution, George Mason University, formed after the end of de jure
segregation.
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(emphasis added). OCR reached a similar conclusion about George Mason
University, an institution that was not organized until afier the end of de jure
segregation. /d. at 4-5. Moreover, as stated in the Accord:

Insofar as Virginia’s institutions of higher education may be regarded
as a single statewide system — and subject to the qualification
relating to VSU and NSU set forth in the next paragraph — OCR'’s
review did not reveal any current system-wide policies or practices
that can be traced to the former segregated system and that continue to
have discriminatory effects.

Id. at 5. While OCR also expressed “concerns” about VSU and NSU, both OCR
and the Commonwealth agreed that any such concems would be remedied by the
non-race-based measures to which the Commonwealth committed in the Accord. 8

In sum, with the exception of specific enhancements for VSU and NSU, the
Accord deraonstrates that Virginia has successfully eliminated the effects of its
past discnmination at its institutions of higher education. While factual
determinations by OCR are not dispositive, they are persuasive, especially when no
problems are found. The fact that a federal agency charged with civil rights
enforcement did not find effects of past discrimination after so comprehensive a
review makes it exceedingly difficult to argue that such effects still exist.

3. The Virginia Plan: In 1978. the Commonwealth adopted a detailed plan
for redressing conditions that OCR then 1dentified as traceable to the prior dual
systermn of higher education. This plan was knuin as the “Virginia Plan for Equal
Opportunity in State-Supported Institutions of Higher Education™ (or, more
commonly, “the Virginia Plan”). As.described by the Secretary’s Letter, the

'* OCR’s review “raised concerns about the possibilitv that these institutions may
be subject to policies and practices that can be traced to the former segregated
svstem. continue to have discnminatory effects, and could have an impact of the
sysiem as a whole.” Accord at 5 (emphasis added). The Commonwealth did not
share this assessment. /d.
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Virginia Plan included “facilitating changes in the racial composition of 1ts student
bodies through affirmative measures designed to atiract ‘other race’ students to the
historically black and white institutions... [and] incorporated separate ‘affirmative
action plans’ of each of the institutions....” Secretary’s Letter at 9. In 1983. the
Virginia Plan was amended to include certain additional programs and activities.

As reported by the Accord, “[iln May 1988, OCR notified the
Commonwealth that there were 13 specific measures that had to be completed by
December 31, 1988, in order to complete the provisions of the Virginia Plan.”
Accord at 2. By April 1990, only four items remained, three of which were later
completed. /d. By the time of the execution of the Accord, only one item in the
Virginia Plan remained to be completed. This one item was expressly incorporated
into the Accord and the Virginia Plan was otherwise superceded and is no longer
of any force or effect:

This Accord contains the entire agreement between the
Commonwealth and OCR with respect to the Commonwealth’s
obligation to eliminate the vestiges of its former de jure segregation of
1ts systemn of higher education. All previous negotiations, agreements
and discussions between OCR and the Commonwealth are superceded
hereby with the exception of the accreditation of the VSU School of
Business which is reincorporated in this Accord.

Accord at 14.

Before the Accord was signed, it may not have been clear whether measures
forming a nart of the Virginia Plan were still necessary or permissible under
'Fordice and Podberesky. See, e.g.. Secretary’s Letter at 10. Many institutions
continued to rely on the Virginia Plan - and continued legislative funding of its
programs ~ as the justification for various race-conscious programs. As
explained. the Virginia Plan has now been expressly superceded; and, as a result,
legislative funding for the Plan has now been ended. Accordingly, the Virginia
Plan no longer supports the administration of race-conscious policies or practices.
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In sum, we are unaware of any facts or any credible legal theory that would
support the use of race-conscious programs — for remedial purposes ~ at any of
Virginia’s public institutions of higher education. Circumstances today no longer
support such remedial programs and they must be discontinued as contrary to
law.” Whether race-conscious policies or practices may be administered for
diversity purposes is a separate question on which the Accord has no effect one
way or the other. It is to that question that the discussion will now wm.

III. DIVERSITY - A POSSIBLE STATE INTEREST

There has been much debate in legal and academic circles about whether
“diversity” qualifies as a compelling governmental interest so as to permit the use
of narrowly tailored, race-conscious measures at institutions of higher education.
Both sides can point to precedent supporting their position.

Those who argue in favor of such race-conscious measures typically base
their position on the concurring opinion of Justice Lewis F. Powell, Jr., in Regents
of the Universin of California v. Bakke, 438 U.S. 265 (1978). In that opinion,

1Y

This advice should not be construed to require revoking or discontinuing
individual scholarship awards already made using racially preferential criteria. In
our opinion, institutions should act in good faith to fulfill any scholarship
‘commitments already made to these” individuals, including any implied
commitment to consider renewing an ingividual's scholarship for a later semester
duning the same course of study.

We recognize that some institutions may administer scholarship funds -
including privately donated funds - that are expressly earmarked for minority
students: however, such race-based programs can no longer be justified on grounds
of remediation. Whether they can be justified on grounds of diversity - and, if not,
what to do with the money - are separate questions addressed later in this
memorandum.
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Justice Powell relied on principles of academic freedom 1o conclude that diversity
is a compelling interest, and that a university may take race into account — along
with other factors — as it goes about selecting its student body. See id. at 312-19.
Yet, as the Fourth Circuit has noted, a majority of the Court has not addressed the
issue, and it remains unresolved. Tuttle v. Arlington Counry School Board, 195
F.3d 698, 704-05 (4th Cir. 1999).

Those who argue against such race-conscious measures frequently point to
the decision in Hopwood v. Texas. 78 F.3d 932 (5th Cir. 1996), cert. denied. 518
U.S. 1033 (1996). There, the Fifth Circuit said that using racial classifications,
even for purposes of diversity, “simply replicates the very harm that the
Fourteenth Amendment was designed to eliminate.” J/d. at 946. Thus, it held
unequivocally that “[a]ny consideration of race or ethnicity... for the purpose of
achieving a diverse student body is not a compelling interest under the
Fourteenth Amendment.” /4. at 944. Yet, Virginia is not in the Fifth Circuit, and
Hopwood 1s not the law here *

The Fourth Circuit aptly summarized the unsettled state of our law when it
observed: “Although no other Justice joined the diversity portion of Powell’s
concurrence, nothing in Bakke or subsequent Supreme Court decisions clearly
forecloses the possibility that diversity may be a compelling interest.” Tuttle, 195
F.3d at 705. It is not within the scope of this memorandum to analyze which
argument is stronger, or to predict which way the Supreme Court or Fourth Circuit
will ultimately rule. Instead. this memorandum will simply assume, without
deciding, that diversity may be a compelling governmeantal interest and will
addre ss those factors likely to affect whether race-based prozrams will be deemed
narrowly tailored. This focus on the second prong of strict scrutiny is consistent

' Hopwood has not gone unrebutted. In Smith v. Universiny of Washington, 233
F.3d 1188 (9th Cir. 2000), the Ninth Circuit took a position contrary to Hopwood,
holding that Justice Powell’s opinion’in Bakke establishes diversity as a compelhing
state interest that satisfies the first prong of strict scrutiny. But, just as Virginia 1s
not govemned by the Fifth Circuit, neither is it governed by the Ninth.
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with the approach that the Fourth Circuit has announced 1t will use in considering
challenges to rtace-conscious measures based on diversity in the context of
education. fd.

A. What “Diversity” Means

In order to decide whether any particular program is narrowly tailored to
achieve diversity, it is first necessary to be clear about what diversity is — and what
it is not. Diversity does not mean achieving a remedial goal, such as removing
lingering effects of past discrimination by the institution or, more broadly,
compensating for present or past discrimination by society at large.”’ Likewise,
diversity is not racial balancing. The Supreme Court and the Fourth Circuit have
both been very clear about this. See. e.g.. Freeman v. Pitts, 503 U.S. 467, 494
(“Racial balance is not to be achieved for its own sake.”); Tuttle, 195 F.3d at 705
(*[N]onremedial racial balancing is unconstitutional.”) Nor is diversity solely a
question of racial or ethnic diversity. Despite his emphatic support for diversity as
a compelling state interest, Justice Powell was also emphatic that a program
“focused solely on ethnic diversity... would hinder rather than further attainment
of genuine diversity.” Bakke, 438 U.S. at 315 (emphasis added).

According to Justice Powell in Bakke, “diversity” means a student body
composed of persons drawn from a variety of different backgrounds, life
experiences and qualities, so as to enhance the exchange of ideas.  Justice
Powell’s opinion-suggests that examples of background may include geographic
origin or whether the student was raised in an urban or rural setting, /d. at 3%6.
Other examples coulo “nclude “ixceptional personal talents, unique WOTK 0T

' To the extent that an institution’s purpose may be to remedy past discrimination

by the institution. the constitutional issues concerning race-based measures have
been discussed in Part 1 of this memorandum. To the extent that the purpose may
be to compensate for discrimination by society at large, the Fourth Circuit has been
clear that such an objective — while laudable — cannot justify use of race-conscious
measures by govemment. Podberesky I, 956 F.2d at 55. See also Podberesky I,
38 F.3d at 155.
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service experience, leadership potential, maturity, demonstrated compassion, a
history of overcoming disadvantage, ability to communicate with the poor, or other
qualifications deemed important.” /4. at 317. In short, diversity is not just about
race and ethnicity. Instead, as Justice Powell wrote, “the diversity that furthers a
compelling state interest encompasses a far broader array of qualificauons and
characteristics of which racial or ethmc origin is but a single though important
element.” /d. at 315.

B. Narrow Tailoring - Five Factors

In 7urtle, the Fourth Circuit found that the race-conscious admissions policy
used by Arlington County at one of its alternative schools was invalid because it
was not narrowly tailored to further diversity. In so deciding, the Court considered
five factors, which it drew from United States v. Paradise, 480 U.S. 149 (1987).
See Turtle. 195 F.3d at 706. The Fourth Circuit reviewed the Arlington County
program under all five factors before concluding that “‘on balance” the challenged
policy was “not narrowly tailored.” Id. at 707. The five factors are:

(1) the efficacy of alternative race-neutral policies, (2) the planned
duration of the policy, (3) the relationship between the numencal goal
and the percentage of minonty group members in the relevant
population or work force, including the provision of waivers if the
goal cannot be met, (4) the flexibility of the policy, and (5) the burden
of the policy on innocent third parties.

id.

Any Virginia institution of higher education that proffers diversity as a
justification for race-conscious practices will likely face a similar analysis. Thus,
it 1s important to have a clear understanding of what the factors require. Each will
be discussed in . :
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1. “The efficacy of alternative race-neutral policies.” Under this
factor, the institution must show that there are no race-neumal alternatives available
to promote diversity or, to put it another way, that race-neurral alternatives would
not be effective. This is likely to prove difficult if there has been no expenence
with race-neutral measures and no study of their likely results.

2. “The planned duration of the policy.” Any use of racial
classifications to accomplish diversity “cannot continue in perpetuity but must
have a ‘logical stopping point’.” Id. (quoting Croson, 488 U.S. at 498 (1980)). An
institution that uses race-conscious measures, but has not articulated a logical
stopping point, risks a finding that it has not complied with narrow tailonng. In
order to comply with this factor, an institution must be able to explain 1ts goal and
have some way of deterrnining when it has achieved it, with the intention of
abandoning the use of racial classifications when the goal has been accomplished.

3. “The relationship between the numerical goal and the percentage
of minority group members in the relevant population or work force....”
Given the Fourth Circuit’s explicit rejection of racial balancing, it 1s unclear
whether numerical race-conscious goals have any legitimate role in achieving
diversity. As the Fourth Circuit has acknowledged. the five factors from Paradise
are “particularly difficult to assess™ in a diversity context, Turtle, 195 F.3d at 706
(quoting Haves v. North State Law Enforcement Officers Ass'n, 10 F.3d 207, 216
n.8). Such difficulty is evident here. It is clear. however, that a public institution
acts unlawfully if it “explicitiy set{s] aside spots solely for certain minorities™ or
“skew[s] the odds of selection in favor of certain minorities,” at least where
diversity is not sougui on any basis other than race or ethnicity.

Assuming that numerical goals have some legitimate role in achieving
diversity, there is an additional problem of defining the relevant population. It is
not clear what definition of “relevant population™ would be acceptable to the
Fourth Circuit in the context of a higher education diversity analysis. In
Podberesk I1. the Fourth Circuit said that, for an institution of higher education,
the relevant population - or “reference pool” — may not be equated with the
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population of high school graduates eligible to attend a parucular institution.
Instead, the Fourth Circuit said that other varables that might reduce the size of
the reference pool must also be considered, and that a failure to do so precludes a
finding of narrow tailoning. Podberesky f1, 38 F.3d at 159.

Podberesky was a remediation case — not a diversity case. It is unclear
whether the Fourth Circuit would assess “relevant population” in the same way for
diversity as it did for remedianion. But, it seems unlikely that the Court would
apply a less stringent analysis, especially since remediation is a constitutional duty.
while diversity is never constitutionally required.

4, “The flexibility of the policy.” In explaining: what 1t means by
“flexibility,” the Fourth Circuit mumed to Bakke, where “Justice Powell explained
that constitutionally permissible programs such as the Harvard College admissions
program promote diversity by “treating each applicant as an individual in the
admissions process.’” Turtle. 195 F.3d at 707 (quoting Bakke, 438 U.S. at 318).
The Court then criticized the Arlington County policy on the grounds that it “does
nor treat applicants as individuals. The race/ethnicity factor grants preferential
treatment tc certain applicants solely because of their race.” Id. (emphasis added).

Given the Fourth Circuit's reliance of Justice Powell’s statement about
individualized determinations, it is useful to examine Bakke more deeply to see
just what he had in mind.” Justice Powell said that “race or ethnic background
may be deemed a *plus’ in a particular appiicant’s file, yet it does not insulate the
individual from comparison with ail other candidates for the available seats.”
Bakke, 438 U.S. at 317. Justice Powell carefully described what he meant: '

a9

Such examination must be accompanied by two observations. On the one hand,
the deeper one goes into Bakke. beyond what the Fourth Circuit expressly
recognized. the less certain one can be that the Court will ultimately agree with
Justice Powell. On the other hand. it would be surprising if the Fourth Circuit — or
any other appellate court — were to allow a broader role for diversity than what was
approved by Justice Powell, whose opinion in Bakke has been the touchstone for
advocates of diversity.
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The file of a particular black applicant may be examined for his
porential contribution to diversity without the factor of race being
decisive when compared, for example, with that of an applicant
identified as an Italian-American if the lanter is thought to exhibit
qualities more likely to promote beneficial educational pluralism.
Such qualities could include exceptional personal talents, unique work
or service expenence, leadership potential, maturity, demonstrated
compassion, a history of overcoming disadvantage, ability to
communicate with the poor, or other qualifications deemed 1mportant.
In short, an admissions program operated in this way is flexible
enough to consider all pertinent elements of diversity in light of the
particular qualifications of each applicant, and to place them on the
same footing for consideration, although not necessanly according
them the same weight.

Id. at 317 (emphasis added).

There are at least two important lessons to be drawn from this passage.
First, under the approach described by Powell, the files of minority applicants must
not be approached in a per se manner, but be examined to determine their potential
contributions to diversity. Second. in considening how competing applicants may
contribute to diversity, Justice Powell said that the factor of race must be placed in
the same mix with an array of non-racial factors. so that the applicants are on the
same footing. In other words. just as apples must be ctompared with apples,
diversity must be compared with diversity.

in sum, it is unlawful to provide munority applicants with an advantage
having no counterpart for applicants making contributions to diversity for reasons
other than race or ethnicity. Moreover, in evaluating any use of race-conscious
measures, courts are likely to look not only at what diversity factors an institution
considers. but how they are weighted and the practical effect on admissions. A
diversity policy that purports to use a wide range of factors may still be held
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unconstitutional 1f it gives undue weight to race and ethnicity or if the policy
changes the outcome for few applicants other than minorities.

5. “The burden of the policy on innocent third parties.” This fina!
factor may well present the most difficult obstacle for mstitutions seeking to justfy
race-conscious measures. Admission to the college of one’s choice is an extremely
valuable benefit that can have important consequences for the rest of one’s life. If
applicants are denied admission as a result of race-conscious measures, then the
burden they bear will be substantial and the race-conscious measures at work will
be iess likely to survive judicial scrutiny.

C. Virginia Law - An Additional Requirement

In addition to surviving constitutional scrutiny, any race-conscious program
administered by a.public college or umiversity must also conform to state law.
Virginia Code § 23-7.1:02 provides:

Participation in and eligibility for state-supported financial aid or
other higher education programs designed to promote greater racial
diversity in state-supported institutions of higher education shall not
be resmicted on the basis of race or ethnic origin and any person who
15 a member of any federally recognized minority shall be eligible for
and may participate in such programs. if all other qualifications for
admission to the relevant institution and the specific programs are
met. '

Therefore, any diversity program that involves classifications on the basis of
race must be open to all federally recognized minorities.™ Even where

23

- The U.S. Depariment of Education, Office of Post Secondary Education,
recognizes seven minority groups. See, e.g., 34 CFR 364.4 (“Minority student
means a student who 1s Alaskan Native, American Indian, Asian American, Black
(African American), Hispanic American, Native Hawaiian, or Pacific Islander.”).
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discrimination among minorities might be constitutionally: permissible, this
statutory provision limits the discrimination that may be emploved.

IV. CONSTITUTIONAL COMPLIANCE

Given the Accord, public colleges and universities cannot credibly defend
race-conscious programs on the theory that they are needed to remedy the effects
of past discnmination. Moreover, while the Accord does not affect the diversity
rationale, no race-conscious program administered to achieve diversity can survive
legal challenge if it runs afoul of the narrow tailoring requirement. It is critical that
each Virgmmia institution of higher education assure itself that it 1s not
administering any program that is legally indefensible. Thus, colleges and
universities administering race-conscious programs to advance diversity should
examine these programs using the five factors to determine whether - on balance —
such programs are narrowly tailored.

If a program is clearly not narrowly tailored, then it should be modified or
discontinued as a matter of constitutional obligation. On the other hand, if it
appears that a program /s narrowly tailored — or if it is arguably so — then
institutional presidents and boards of visitors should assess how much risk — and
expense — they are willing to accept in the event such program is challenged in
court. Such assessments necessarily involve the careful application of legal
standards to panicular sets of facts. This Office is prepared to assist state colleges
and universites  in making these assessments on a case-by-case basis.
Additionally, this Office can offer the following general guidance about revising
race-conscious scholarships created for remedial purposes and about achieving
diversity through race-neutral measures.

A. Scholarship Programs
Faced with the need to revise a race-conscious scholarship program, an

institution may find itself confronted with a conflicting obligation to private
donors, whose funding of the scholarship program may have been made with the
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understanding that the program would be administered using race as a selection
criteria. In such a situation, the alternatives are: (1) to persuade the donor to
modify or discontinue the restrictions placed on the funds; (i) to make
arrangements for the funds to be administered privately in a manner that does not
involve any participation by the institution or by related foundations,; (iii) to return
the funds to the donor; or {iv) where the donor is no longer living, to use the ¢y
pres doctrine to modify or discontinue the restrictions. This Office 1s available to
assist with the details of what is required to achieve any one of these goals.

B. Race-Neutral Measures

This Office recognizes that our Virginia colleges and universities are
committed to maintaining student bodies that are diverse, and that the General
Assembly has signaled its own appreciation of diversity when it enacted § 23-
7.1:02. The challenge is to square the achievement of that objective with methods
that comply with the constitutional mandate of equal protection and state statutory
limitations. As part of that process, it is important that every effort is made to
identify measures that will promote diversity without engaging in racial
discrimination. Such measures may include the following:

s Special consideration may be given to applicants who grew up in
homes without a college-educated parent, and whose academic
performance may thus understate their true potential.

s Special consideration may be given to applicants who graduated at
the top ot their high school class, even though their individual test
scores may lag behind the scores of top graduates elsewhere.

e As the Fourth Circuit suggested in Tuttle, some sort of geographic
diversity may constitute a plausible alternative to race-conscious
measures. ‘
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o Without changing admission standards, an institution may seek to
enhance 1ts applicant pool by informational efforts targeted to high
schools or localities that are under-represented in the existing
applicant pool.

Such measures would be racially-neutral. While the effectiveness of these
and other race-neurral measures is primarily a matter for educational expertise, this
Office 1s prepared to work with institutions of higher education in identifying and
evaluating race-neutral alternatives that promote genuine diversity.
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Please provide the following information separately for each ‘“race-conscious
program” administered by the institution or hy any school, department, or other
component of the institution.

The term “race-conscious program” includes any and g/ institutional programs,
practices and policies that provide a benefit to students or prospective students and that
take race or ethnicity into account in any manner. Such programs may include but are not
necessarily limited to, recruitment, admissions, scholarships, fellowships, grants,
entitlements, courses of study, academic support, residence or other programs, whether
written or not, in which the race of a student or applicant for the benefit is taken into
account in any manner by the institution, its agents or employees.

To the extent that your responses employ terms that may he subject to different
interpretations — such as “diversity” or “under-representation” — please define the term as
you intend it,

1. Identify the program by its name or by a short descriptive label.

2. Identify the persons responsible for administration of the program. (Please include
name. title. address, phone number and e-mail.)

Identify the person completing this questionnaire about the program. (Please include
name, title, address, phone number and e-mail.)

tad

4. Describe the purpose of the program, and the purpose of using race in the program.

5. Describe the operation of the program, including details regarding the role of race as
a factor in decision-making in the program. Include in you answer:

What race(s) are favored/disfavored in decision-making.

How race is used as a factor in decision-making.

What other criteria are used in decision-making.

What is the relative weight given to each factor, inciving each racial
factor and each non-racial factor.

How long has race been a decision-making factor for this program?
Has the purpose or operation of the program changed since race first
became a factor? If so, how?

Ao op

= o

' The information sought by this questionnaire is being gathered at the direction of the Board of
Visitors. upon advice of legal counsel and for delivery to counsel for the purpose of obtaining
legal advice. Therefore, this questionnaire and all information thus provided should be treated as
confidential.
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10.

11,

o

Explain how the use of race (as explained in paragraph 5) advances the purpose of the
program (as explained in paragraph 4).

Describe all race-neutral measures that were used or considered in an effort to
accomplish the purpose of the program (as explained in paragraph 4). For each such
race-neutral measure, provide the following:

a. State whether the race-neutral measure was used or considered before or after
beginning use of the race-conscious criteria.

b. Describe the results of using the race-neutral measure; or, if not used. explain
why.

Does the program — or the use of race in the program — have an established limit
based on time or based on any other logical stopping point? If so, please explain. If
not, please explain.

By what measure will you assess when the program — or the use of race in the
program — has achieved its purpose?

Do numerical goals play any part in your assessment of the program? That is to say,
is there a number or percentage or minority population that you seek to achieve. If
so, please provide the following:

a. What is the number, percentage or population that you seek to reach?

b. Explain the basis for adoption of that number, that percentage or
population goal.

c. What relevant population is used to determine that goal?

d. What is the racial and ethnic composition of that population?

Please provide the following information for each of the last five years:

By race, how many students applied or other sought to participate in the pro gram?
By race, how many students were selected to participate in the program?

By race. how many similarly-situated non-minority students were not selected for
or offered the opportunity to participate in the program, or were ineligible to
participate or seek participation because of race?

12. Please provide any other information that you believe may be helpful in evaluating

the lawfulness of using race as a factor in this program.
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November 27, 2002 804371 - 8846 TDD

John G. Rocovich, Esquire
Moss & Rocovich

P.O. Box 13606

4415 Electric Road
Roanoke, Virginia 24035

Dear Mr. Rocovich:

In keeping with our recent discussions, I am enclosing our advice concerning potential
Board member liability and detailed questions for use in limiting potential risk on the subject of
race-conscious programs. The advice letter provides a detailed analysis on the points I covered in
my presentation to SCHEV's Board of Visitors' Conference in October. I hope it is helpful to
you.

In addition to your interest in the enclosed materials, you have asked us to review the
“Faculty Search & Screen Procedures” submitted to you in advance of your last Virginia Tech
Board of Visitors meeting. We have serious concerns about their legal viability. First, applying
the strict scrutiny standard used to review the constitutionality of race-conscious programs, we
have serious doubt about whether "diversity" - as expressly described by these materials - would
constitute a compelling state interest, even under Justice Powell's analysis in Bakke. This is
especially true because the concept of diversity used in these materials is much narrower than
what Justice Powell had in mind and because the concem here is employment, a very different
context than the student admissions that were the suhject of Bakke. However, even without
resolving our doubts ahout diversity in faculty and staff as a compelling state interest, we can say
with some certainty that, hased on the information provided, the expressly race-conscious
provisions of these proposed procedures are unlikely to survive the 4th Circuit’s narrow tailoring
analysis, as explained in the Memorandum of April 22, 2002,

The current administrative status of these proposals is unclear to us. If it would be useful
to discuss these conclusions in greater detail, we would be happy to do so. Similarly, if we can
be of additional assistance in reviewing any revision of these proposals, please do not hesitate to
let us know.



John G. Rocovich, Esquire
November 27, 2002
Page Two

Thank you for your dedication and hard work on behalf of Virginia Tech and higher
education in the Commonwealth.

Sincerely yours,

William H. Hurd
State Solicitor
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MIT and Princeton Open 2 Summer Programs to Students of All Races

BY PETER SCHMIDT AND JEFFREY R. YOUNG

o1 the Massachusetts Institute of
Technology and Princeton Univer-
sity have decided to ditch admis-

sions policies for summer programs that ac-
cepted only minority students—MIT in re-
sponse to a federal investigation and
Princeton fearing one.

At MIT, officials decided last month to
open two summer programs to applicants
of all racial and ethnic backgrounds in re-
sponse to a discrimination complaint being
investigated by the Education Depart-
ment’s Office for Civil Rights, officials at
MIT said last week.

The two programs are Project Inter-
phase, which helps incoming freshmen ad-
just to college life, and the Minority Intro-
duction to Engineering, Entrepreneurship,
and Science, which enrolls high-school stu-

dents, mainly between their junior and sen-
ior years. Both were open only to black,
Hispanic, or American Indian applicants,
and each enrolled about 60 students annu-
ally.

The Education Department began in-

American Civil Rights Institute, based in
Sacramento, Calif

The groups alleged that MIT, which is pri-
vate, was violating Title VI of the Civil
Rights Act of 1964, which forbids racial dis-
crimination at any institution that receives

“We are not aware of any racially exclusive

programs that have been successfully

legally defended.”

vestigating the programs last spring, after
receiving a complaint from two organiza-
tions that oppose race-conscious college-
admissions policies, the Center for Equal
Opportunity, based in Sterling, Va., and the

federal funds, including federal financial aid
and research grants.

Roger B. Clegg, general counsel for the
Center for Equal Opportunity, said his or-
ganization initially contacted MIT in early

2001, after receiving a complaint about the
institution’s admissions policies from the
parent of a white applicant who was re-
jected by one of the summer programs. The
parent then contacted the Office for Civil
Rights after MIT refused to abandon its
policies.

Soon after MIT retracted its policies,
Princeton decided to revamp or scrap is
Junior Summer Institute, which accepted
only minority students. Princeton’s program
brought 30 students each summer from oth-
er colleges to study at the university’s
Woodrow Wilson School of Public and In-
ternational Affairs, with the aim of encour-
aging them to undertake graduate study in
public service. According to a page from the
program’s Web site, which was taken down

Continued on Following Page



Continued From Preceding Page
this month by university officials,
applicants to the program must “be
a student of color from historically
underrepresented backgrounds.
,%Princcton’s decision, sparked in
part by a letter from the same two
advocacy groups complaining about
thé¢ program, was made after uni-
versity Ticials learned of the Ed-
ucation Department’s investigation
of similar programs.

This summer’s program will go
forward as planned, since Princeton
has already chosen and notified the
participants. Beginning in the sum-
mer of 2004, though, Princeton offi-

cials have decided at least to elimi-
nate the race-based admissions pol-
icy for the program. They may de-
cide to drop the program altogeth-

Cr.

FEELING VULNERABLE

MIT officials made their decision
to alter their summer programs af-
ter concluding that race-based ad-
missions criteria could not with-
stand a legal challenge. Jamie Lewis
Keith, the university’s senior coun-
sel, revealed the changes in the
policies last week, in response to
questions about the federal inves-
tigation.

“From a legal perspective, we
did not have a lot of choice,” said
Ms. Keith. She characterized
MIT's decision to alter the ad-
missions criteria as based on “an
analysis of what our peers were
doing around the country, and
what conclusions other institu-
tions have reached on the legali-
ty” of such policies.

“We are not aware of any racial-
ly exclusive programs that have been
successfully legally defended,” said

the two programs as MIT’s dean of
undergraduate education. He said
that MIT’s president, Charles M.

Vest, had approved the admissions-
policy change.

Both MIT summer programs will
continue to take the race and eth-
nicity of applicants into account, in
keeping with their mission of bring-

"ing more black, Hispanic, and

American Indian students into the
fields of science and engineering,
university officials said. But the
programs no longer will be off-lim-
its to white and Asian-American
applicants, and the admissions cri-
teria have been expanded to look
at other factors related to disad-
vantage.

For example, MIT plans to con-

sider whether an applicant is part
of the first generation in his or her
family to attend college, or comes
from a high school that does not
send a large percentage of its stu-
dents on to four-year colleges, uni-
versity officials said.

MIT has informed the Office for
Civil Rights of its change in the
summer programs’ selection crite-
ria, but has yet to receive a re-
sponse from the agency, university
officials said. Susan Aspey, a
spokeswoman for the Education
Department, said the agency is con-
tinuing its investigation.

Meanwhile, Princeton’s lawyers
determined that the Junior Sum-
mer Institute’s admissions policy
would also probably not survive a
court challenge “in this legal cli-
mate,” said Robert K. Durkee, the
university’s. vice president for pub-
lic affairs.

The U.S. Supreme Court is con-
sidering two major affirmative-ac-
tion cases involving the University
of Michigan at Ann Arbor, and the
Bush administration has taken an
extremely narrow view of when
colleges may take race into account
in admitting students Most legal
cxperts say that a ruling against the

Michigan programs would apply to

private colleges as well.

Mr. Durkee said that Princeton
had decided to change the summer
program because it wanted o
avqid a broader inquiry into ijts
Po!ncies, even though its officials
insist that those policies would
withstand legal scrutiny. “The risk
was if we tried to defend this pro-
gram and failed, we could be put-
ting other programs at risk,” he
said.

Princeton officials said they also
hoped to continue the goals of their
summer institute, however.

“We’re completely committed
to finding some mixture of things
that have the same impact as the
Junior Summer Institute consis-
tent with the law,” said Anne-
Marie Slaughter, dean of the Wil-
son school.

Tl;isi.snottheﬁrsttimethatthe
at.imlssions policy at Princeton’s Ju-
nior §ummer Institute has been
questioned. Five years ago, the
Ford Foundation withdrew %ts sup-
port for the program after it de-
te.rmmed that the policy might not

d a legal challenge, said
Mr. D_urkee. Princeton then began
financing the program itself
Mr. Clegg, of the Center for
Equal Opportunity, welcomed the
changes made by Princeton and by
MIT. But he said that MIT did not

g0 far enough, and that his
would push the university to adopt

that, by the end of the process
will conclude that ldmmonh;g:
these programs should no longer
consider the applicants’ race or
°thm‘=tyltalLWealsohopeum
OCR will make that point to
them,” Mr. Clegg said.
M'-%nﬁhkmth
similar admissions policies, and that
some,ofthoaemabominm

ligation by OCR, though he
Dot name the institutions. m’:






the Indiana University system, says that
lawyers there are consulting with officials
of the National Institutes of Health and the
National Cancer Institute, which provide
funds for the program in question, a sum-
mer research fellowship for minority stu-
dents at the university’s Cancer Center.
Saint Louis University issued a statement
that said adminstrators there are confident
that its scholarship program for black stu-
dents complies with the law. But the Feb-
ruary 13 edition of the St Louis Post-Dis-
patch quoted Harold Deuser, the universi-
ty’s director of financial aid, as saying that
the university has been aware for 10 years
that the scholarships probably could not
pass legal muster, but kept them anyway be-
cause they are consistent with the universi-
ty’s “Catholic Jesuit mission and with the Je-
suit tenet of social justice.” The Chronicle
could not reach Mr. Deuser for comment.

ONLY THE BEGINNING

Mr. Blum says that many other colleges
are likely to receive letters because he now
believes “there could be as many as 50 to
70 public institutions, and perhaps as many
as 25 private institutions, that have these
racially exclusive programs.”

But officials at public colleges and higher-
education associations offered substantially
larger estimates and noted that many are sup-
ported with federal grants from the Nation-
al Institutes of Health and other agencies. In-
deed, it is hard to find a selective university
that does not have at least one race-exclu-
sive program listed on its Web site. Among
the institutions with online descriptions of
such programs are Columbia, Northwestern,
Stanford, and Tufts Universities, and the Uni-
versities of Chicago, Michigan, North Caroli-
na at Chapel Hill, and Virginia.

Bradford P. Wilson, the executive direc-
tor of the National Association of Scholars,
says he decided last month to get his group
involved in the effort to identify colleges
with race-exclusive programs based on its
formal stand against the use of race pref-
erences by colleges—a position shared by
few, if any, other faculty organizations.

“If we didn’t act, no one would. At least,
no association would be able to,” Mr. Wil-
son says. .

“We thought this was something that was
all for the good,” Mr. Wilson adds. He calls
college programs with race-conscious ad-
missions policies “distasteful and illegal,”
and says, “for everyone who benefits on the
basis of race, someone else is disadvantaged
on the basis of race.”

Ms Dively of Camegie Mellon argues, how-
ever, that many of the programs under attack
there and elsewhére exist for the sole pur-
pose of serving minority students She notes
that the groups involved in the campaign
against race-exclusive programs also are lead-
ing opponents of race-conscious college ad-
missions. She expresses frustration that
Carnegie Mellon is being challenged for op-
erating a summer camp that aims to increase
the number of minority high-school graduates
applying to selective colleges, and as a result,
alleviate some of the need for race-conscious
admissions policies among colleges seeking to
bolster their minority enrollments.

“It strikes me as quite disingenuous—
given what I have read from these same
critics of college admissions—for them to

be attacking the very solutions to the prob-
lems they describe,” Ms. Dively says.

FIRST FORAYS

Mr. Clegg of the Center for Equal Op-
Portunity says that one of his goals in point-
ing out and challenging race-exclusive col-
lege policies is to demonstrats that the
Supreme Court, which is currently weigh-
ing the constitutionality of race-conscious
admissions policies in two cases involving
the University of Michigan at Ann Arbor,
cannot trust colleges to narrowly tailor their
policies if it lets them take race and eth-
nicity into account in admissions.

“It shows how important it is for the
Supreme Court, in the Michigan cases, to
hand down a decision that provides clarity
and some bright lines” Mr. Clegg says.

If the Supreme Court rules in favor of
those challenging Michigan’s admissions
policies, the Center for Equal Opportunity
and the American Civil Rights Institute

may seek out and challenge race-conscious
admissions policies in much the same way
that they are currently going after race-con-
scious programs, Mr. Clegg says
In their letters to colleges, those groups ar-
gue that the race-exclusive programs in ques-
tion violate Title VI of the Civil Rights Act of
1964, which forbids any organization that re-
ceives federal money from discriminating “on
the basis of race, color, or national origin.”
The only complaint that the two groups
have forwarded to the Office for Civil
Rights is the one filed last year against two
race-exclusive summer programs at MIT.
Although that complaint is pending, MIT
officials decided to drop the race-exclusive
criteria in January, after concluding that the
programs would not hold up in court. “We
are not aware of any racially exclusive pro-
grams that have been successfully legally
defended,” MIT's dean of undergraduate
education, Robert P. Redwine, said in an in-
terview last month.

Princeton University decided to either re-
vamp or scrap a summer program for mi-
nority students after learning of the feder-
al investigation of MIT.

The Education Department’s Office for
Civil Rights declined to comment on the MIT
case, or how it would treat other types of
race-exclusive programs that it may be asked
to review.

The statement issued by the Education
Department last week said that colleges’ con-
sideration of race or ethnicity in determining
who benefits from a program must “be jus-
tified by a compelling interest, for example,
the obligation to remedy the effects of racial
discrimination,” and also “must be narrow
tailored to achieve that interest.” ;

Mr. Clegg said his organization was “quite
satisfied” with the Office for Civil Rights’
response to the MIT complaint. He called
President Bush’s appointments to key Edu-
cation Department positions dealing with
civil rights “absolutely first-rate.” .



Poll Finds Wide Support for Bush’s Stance
on University of Michigan Case

BY PETER SCHMIDT

MAJORITY of Americans approves
Aof the Bush administration’s re-

cent decision to oppose the Uni-
versity of Michigan’s race-conscious ad-
missions policies, in two cases now be-
fore the U.S. Supreme Court, according
to a Los Angeles Times poll published
last month.

Most Americans feel that colleges
should not consider the race or ethnici-
ty of applicants, even though a solid ma-
jority also believes that the nation has
not come close to eliminating discrimi-
nation against racial or ethnic minority
groups, the poll found.

Even nonwhite Americans, as a whole,
were more likely than not to support the
Bush administration’s decision.

The newspaper conducted the tele-
phone poll by randomly contacting 1,385
Americans from January 30 through Feb-
ruary 2. It placed the margin of error for
its sample at plus or minus 3 percentage
points. For certain subgroups, the margin
may be higher.

RESULTS REAFFIRM PLANTIFFS

The leaders of groups opposed to
race-conscious admissions said the poll’s
results affirmed their belief that such
policies have little public support.

“Politicians who are afraid to speak out
against racial preferences should read the
polls,” said Curt A. Levey, director of le-
gal and public affairs for the Center for
Individual Rights, which is providing le-
gal representation to the rejected white
applicants who are challenging Michigan’s
admissions policies in the cases before the
Supreme Court. “The unpopular position
is supporting racial preferences, not op-
posing them.”

But supporters of race-conscious ad-

missions policies said the Times poll and
others like it misrepresent the policies
and pose questions with inflammatory
language that skews the results.

“We think surveys such as this one

greatly oversimplify the issues at hand,”
said Julie Peterson, a spokeswoman for
the University of Michigan.

Shirley J. Wilcher, executive director
of Americans for a Fair Chance, a coali-
tion of civil-rights groups that support
race-conscious admissions policies, ob-
jected to the poll’s frequent use of the
phrase “racial preferences” She argued
that the use of such “loaded terms” in
poll questions ensures “polarized, emo-
tion-laden results.”

The Times poll found that the respon-
dents’ views of affirmative action were
closely tied to their race and self-report-
ed political affiliations and beliefs.

In dealing with race and ethnicity, how-
ever, the newspaper characterized poll re-
spondents only as being either “whites”
or “minorities” because, it said, its pool

. of respondents was not large enough to

break out the results for those who were
Asian, black, or Hispanic.

Fifty-five percent of respondents ap-
proved, and 27 percent disapproved, of
the Bush administration’s decision to
oppose Michigan's use of racial prefer-
ences in admissions. (The remaining 18
percent answered “don’t know.”)

The group that approved of the Bush
administration’s decision included 59
percent of white respondents, 46 percent
of minority respondents, 44 percent of
Democrats, 77 percent of Republicans,
54 percent of independents, 43 percent
of liberals, 53 percent of moderates, and
68 percent of conservatives.

The group that disapproved included
21 percent of white respondents, 41 per-
cent of minority respondents, 39 percent

of Democrats, 11 percent of Republi-
cans, 29 percent of independents, 47 per-
cent of liberals, 28 percent of moderates,
and 15 percent of conservatives.

ACADEMICS AND OTHER FACTORS

Answering another question, 57 per-
cent of the respondents said colleges
should consider only the academic rec-
ords of applicants, while 33 percent said

-institutions should attempt to balance

their student bodies by also taking race,
ethnicity, gender, and geographic location
into account.

Democrats were evenly split on that
issue, while liberals narrowly favored the
academics-only approach, and minority
respondents favored it by a small enough
margin to be within the poll’s margin of
error. Every other subgroup overwhelm-
ingly supported academics-only admis-
sions policies.

When asked how close the nation was
to eliminating discrimination against ra-
cial and ethnic minorities, 58 percent of
respondents, and solid majorities of each
subset, answered “pot close.”

Respondents also were asked how of-
ten affirmative-action programs in em-
ployment and education end up depriv-
ing people of their rights.

Six percent answered “almost always,”
28 percent said “quite a lot,” 47 percent
said “only occasionally,” and 9 percent
said “almost never.”

Republicans were the only subset to
predominantly answer “almost always”
or “quite a lot.”

Affirmative-action programs that give
preferences to people from socioeco-
nomically disadvantaged backgrounds,
regardless of their gender or ethnicity,
were strongly supported by every sub-
set of respondents except Republicans,
who favored them narrowly. .
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March 18, 2003

The Rectors of the Public Colleges and
Universities of Virginia

Dear Mdm. or Mr. Rector:

Over the past few days, you may have seen news stories about a resolution
adopted by the Board of Visitors of Virginia Tech on March 10, 2003. The resolution
provides that race, color, national origin, or ethnicity — among other factors — will not be
considered by Virginia Tech in the admission or hiring process.

You may have also seen statements by the Governor — and by the Virginia
Secretary of Education - criticizing the decision by Virginia Tech and suggesting that
racial preferences should not be addressed until after a ruling by the U.S. Supreme Court
in a pending case involving the University of Michigan. You have additionally been
copied on a letter dated March 14, 2003 and a memorandum dated March 17, 2003, from
Secretary Wheelan to Attorney General Jerry W. Kilgore regarding the advice given by
this office on this topic.

These developments have had the unfortunate consequence of confusing law with
policy. I write to underscore the need to comply with the law. Some of the comments
recently made by the Secretary convey a misunderstanding of both the law and the legal
advice given by this Office.' This letter is intended to correct those misunderstandings.
While I do not wish to be unduly critical, it is important that your boards not be drawn
inadvertently into a course of action — or inaction — that might expose your college and,
possibly, individual board members to liability.

In 1997, a collaborative process began between the U.S. Secretary of Education,
the Governor of Virginia, and the Office of the Attorney General, to provide educational
opportunity to all citizens of the Commonwealth and to address Virginia’s efforts to
remove the effects of past discrimination from our system of higher education. That
four-year process culminated in November 2001 with the execution of the “Accord
between the Commonwealth of Virginia and the U.S. Department of Education, Office of

! See, e.g., Letter from the Secretary to the Attomey General, dated March 14, 2003 (copied to Presidents,
Rectors and Visitors), and Memo from the Secretary to Presidents, Rectors and Visitors, dated March 17,
2003.



Civil Rights.” This historic achievement placed Virginia squarely in support of equal
access to higher education for all the citizens of Virginia regardless of race, color, or
national origin. The inescapable consequence of the Commonwealth’s policy success
was that — as a matter of constitutional law — remediation of former discriminatory
policies and practices could no longer justify race-conscious decision making in higher
education in Virginia.

On April 22, 2002, William H. Hurd, State Solicitor, sent a memorandum (the
“Hurd Memorandum”) to all presidents, boards of visitors, and counsel, responding to
inquiries about the effect of the Accord on race-conscious admission and scholarship
programs. The memo stated: (1) that public colleges and universities cannot credibly
defend race-conscious programs on the theory that such programs are needed to remedy
the effects of past discrimination; and (2) while the courts have not yet ruled whether
diversity of a student body is a2 “compelling interest,” no race-cosscious program
administered to achieve diversity can survive legal challenge if it runs afoul of the
“narrow tailoring” requirement. This memo was followed on November 26, 2002, by a
letter from Mr. Hurd to the Rectors and Visitors of Virginia’s public colleges and
universities (the “Hurd Letter”). This letter responded to additional questions by board
members about potential liability if their colleges continued race-conscious programs that
fail to survive constitutional challenge.

Thus the formation of the legal conclusions of this Office regarding the law on
race-conscious programs took place over a five year period — during which time two
elections for Governor occurred, with the corresponding opportunity for debate and
discussion of this issue — and has been detailed in three documents: the Accord, the Hurd
Memorandum, and the Hurd Letter. In addition, several colleges and universities have
sought advice from this office on various details of the law and its application to specific
programs and practices; boards have discussed the issue (the Board of Virginia Tech, for
instance, began public discussions in December 2002); and all those connected with
higher education have been aware for some time of the University of Michigan case
working its way through the federal court system. Indeed, no issue has offered more
opportunity for public debate, discussion, and analysis than has this one. It is also
important to note that, even now, the Secretary does not suggest that the advice contained
in the Hurd Memorandum or Hurd Letter falls short in any way.? '

In regard to the Virginia Tech resolution, it is again important to note the
difference between issues of law and issues of policy.” The Hurd Memorandum and the

2 Secretary Wheelan, in her memo of March 17, 2003, however, misrepresents the Attorney General’s legal
advice. The Attorney General did not state that the resolution adopted by the Virginia Tech Board of
Visitors was required by the law of the Fourth Circuit; rather, the Attomey General’s position is that the
decision by the Board is consistent with the law.

? Indeed, it is the failure to distinguish between law and policy that apparently caused the Secretary to make
the careless inference that the advice of this Office has been inconsistent. While the Attorney General has
expressed his personal view that race-neutral policies are preferable, he has sought above all to give sound
advice about the options available under the current state of the law and to urge compliance with it. Thus,
contrary to the Secretary’s March 17 memo, this Office’s statement regarding the Virginia Tech resolution
did not craft new legal advice or contradict previously given advice.



Hurd Letter describe the current state of the law regarding the constitutionality of race-
based decisions by public institutions of higher education. On the one hand, it is clear
that racial quotas are unconstitutional. On the other hand, it is clear that racially neutral
policies, such as the one adopted by Virginia Tech, are constitutional. In the middle are
diversity programs that take race into account to some degree. They may or may not be
constitutional. While the Supreme Court may shed additional light on this issue, this
much is already clear: they are not constitutional if they are not narrowly tailored.
Moreover, while the Supreme Court may also speak to this issue, the current law on
narrow tailoring has been explained by the Fourth Circuit and schools in Virginia should
not ignore that explanation.

To the extent that the Secretary or the Governor may disagree with our legal
advice, they have not made the first attempt to raise that issue with the Attorney General
at any time sifice the release of the Hurd Memorandum almost a year ago. Moreover, to
the best of our knowledge, neither the Secretary nor the Governor expressed a position on
the policy issue until now — after the Board of Virginia Tech did what it deemed prudent
and in the best interests of the Commonwealth and Virginia Tech. This the Board did
consistent with its duty to make policy decisions about programs and practices that
present a risk of litigation and liability.

This office welcomes the input and assistance of any officer or government
agency to explore legal and policy avenues designed to secure equal access to higher
education for every citizen of Virginia, within the boundaries of the law. It is the duty of
this Office, however, to correct any misstatements of law conveyed to client agencies.

The Secretary concludes her letter of March 14 by asking the Attorney General to
work with her to “sort through these difficult issues.” In our view, the best way to work
together is to respect the options available under the law, and to make sure that the
programs implemented are in accord with the law. Accordingly, as suggested in the Hurd
Letter last November, if your college or university has any race-conscious program, we
invite you to provide the details of such program to this Office for review.

Sincerely,

Deputy Attorney General
Health, Education, and Social Services

cc: Belle S. Wheelan, Ph.D., Secretary of Education
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By EDWARD BLUM
. and ROGER CLEGG

THE COPINICN editors et The Roanoke
Times {"Abandon all thought, oh ye who
select students,” March 12) are unhap-
3y about the recent changes made to
dirginia Tech's employment, admis-
sions and financial aid policles — es-
secially its ban on the use of mcial
wd ethnic preferences, aka “aflir-
mnative action.” But the new policy
lofs nothing more than bring the
schobl into compliance with our
nftion's civil rights laws and the
srinziple of racial nondiscrimina-
sion. This 18 a welcome and
praper developiment, whelher
‘hi.Bilitorial page editors ke
hass laws and that principle or
not. The Virginia Tech Board
f Visitors and Attorney Gen-
aral Jerry Kilgore should be
spplruded for bringing this
ihout, not vilified. K

Here's what happened. Last
4pril, Kilgore's oflice issued a
léflgthy legal memorandum clarify-
ing the status of the law concerning
the use of race and ethnicity by col-
leges i Virginta. The memorandum

takingly and evenhandedly dis-
cuased the federal law regarding the
use of recial and ethnic preferences and
conduded that such discrimination makes
siate schools very vulnerable to lawsuils. That
ronclusion is unremarkable, as any experl in
-his area will tell you, The atiormney general
was doing exactly what & good lawyer should
do for his clients: Telling them what the law

15, 80 that the clients can avoid getting Into le- .

aal trouble.

As o matter of fact, when our orgenization
— which has documented and eriticlzed the
use of racial end ethnic preferences al various
Virginia state universltles — read the memo-
ral;lqum, we weleomed it but wished it had
gone further. In gur view, the only problem
¥ith the memorandum was that the law 1s
sven more hostile Lo discriminetion In the
name of “elfirmallve action” than Kilgore con-
pded.

Tech’s Board of Visitors, in turn, did ex-
1etly what it should have done. It read the
memaorandumn and concluded that it needed to
rake steps to ensure that its schoul wes follow-
ing the law. As noted sbove, there |3 evidence
that many Virginia universitles use raclel and
ethnic admission preferences, and Virginla
l'ech in particular had been exposed thls sum-
mer, by the Chroniele of Higher Educallon as
dmcnmmamlg in its faculty selection as well,

And one hopes that the board was moli-
vahéd not only by fear of lawsuits, but by a
me ral principle as well, nemely Lhat a stu-

T
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In our view, the only problem
with the atiorney general’s
memorandum was thatl the law 1s

 gven more hostile to
discrimination in the name of
‘affirmative action’ than Kilgore
concluded,

dent'a skin color or family’s country of origin
should never be used to deny him or her ad-
mission to & school. The resolution followa
the letler and splrt of the Civil Rights Act of
1964, How can enyone who believes in the
rulz of law and the principle of racial equallty
think this is a bad development?

The Timea’ editorlal to the contrary not-
withstanding, there ls nothing in the resolu.
tlon that is Inconglatent with treating studenis

Race has no place in admissions process

Virginia Tech board did the right thing

as individuals and carefully weighiog the stu-
dents' individual gualities in weighing appli-
cations for admission. To the contrary.
The resolution demands that this be
done, and that no student be pigeon.
holed as more worthy or less wor-
thy sitmply because of the student's
skdn rolor or where his ancestors
v fron
Indeed, using race or ethnic-
ity to achieve "diversity™ at Tech
assumes that all black, Hispanic
or Asian students have the
same backgrouluds, experienc-
es and outlocks. At its very
foundation, this approach as-
sumes that all black students,
for instance, are somehow
interchangeable. Any black
student in a college class-
room is assumned to bring a
"black™ perspective to the
discussion end the learning ex-
perience, [t doesn't matier if he or
she attended an impoverished inter-
city high school or a chic prep school
— skin color supposedly creates “di-
versily,”
It is no wonder that so many Ameri-
cans are exasperated about the issue of
race: Rece is not supposed to be some-
thing we pay attentinn to in treating peo-
ple, yet wa are then told by some people
that, when we ignore race, we are discrimi-
nating! Consider the logic of The Times™ edito-
rial: If race can be considersd us a factor in
college admissiuns, then can it also he a fac-
Lor during the senlencing phase of a criminal
trial? How about police profiling to prevent
criime? Can race be one factor that the police
consider in whether to pull over a suspicious
driver? It is very douhtfu! anyone — bul espe-
cially the editorial wrilers al most newspapers
— would endorse those uses of race.

Every college anul university in the state
should adopt Tech's new colorblind policies,
Kilgore's office hay provided each school wilh
the legal basis for doing so, and failure to
bring policies into lege! compliance only in-
vites costly and polarizing litigatlon that his
office will not be able to defend in court. And
even if the Supreme Court rules that racial
and ethnic admissions discrimination is some-
times permissible, the justices will not require
such diseriminailon, and ¥irginia's schools
should voluntarily end it. Tech's policy chang-
a3 are long overdue, and every resident of Vir-
ginla should welcurme tun,

» -
EDWARD BLUM and ROGER CLEGG work uf [he
Center for Equal Opportunity, which is
based i Sterling. CEQ's studies of Virginiu
universities are posted on its Web site,
LT, CROUSKL GT.









Department Releases Report on Race-Neutral

e Many universities are entering into partnerships with low-performing public
schools to strengthen their students’ abilities to succeed in college; and

e Texas, California and Florida have all created admissions plans for students
who finish at the top of their high school classes.

The report also demonstrates that, while many race-neutral approaches are
relatively new, the early results from these programs are promising. The report
points out that the initial positive results are only the beginning; the full advantages
of many of the race-neutral alternatives will not be fully known until they are
seriously implemented for a sufficient period of time and several classes of students
have been able to benefit from them.

The report does not endorse any particular program but rather provides a catalog or
descniption of what education institutions are attempting.

The report is available at: http://www.ed.gov/ocr/raceneutral html.
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March 2003
Leaders of the Education Community,

Americans overwhelmingly agree that diversity in our schools, neighborhoods, workplaces, and
community organizations is enormously positive. In the past, many educational institutions have tried to
reach this important goal by giving preferences to certain individuals based on their race or ethnicity.
People of goodwill have reached different conclusions about the merits of these policies. But there are
serious and important reasons for educational institutions to look for new alternatives. Policies granting
preferences on the basis of race and ethnicity raise constitutional questions and are increasingly being
overturned in the courts. Moreover, voters in various jurisdictions have passed state and local initiatives
restricting the use of racial preferences. These legal and policy trends mean that we must work together
to look for new solutions.

This publication describes innovative “race-neutral” programs being implemented across the country.
Educational institutions will find that there are dozens of race-neutral options available to them. They
will also find that the early results from these programs are promising. Moreover, the initial positive
results are only the beginning; the full advantages of many of the race-neutral alternatives described in
this publication will not be fully felt until they are seriously implemented and several classes of students
have been able to benefit from them.

This publication does not endorse any particular program discussed in these pages. Rather, our hope is
to foster innovative thinking about using race-neutral means to produce diversity among educational
institutions. The purpose of this publication is to help create a positive climate in which such race-
neutral alternatives can be seriously considered.

Sincerely,

Gerald A. Reynolds
Assistant Secretary for Civil Rights
U.S. Department of Education

http://www.ed.gov/officessfOCR/raceneutralreport.html 3/31/03
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INTRODUCTION

President George W. Bush has said, “America is a diverse country, racially, economically, and
ethnically. And our institutions of higher education should reflect our diversity. A college education
should teach respect and understanding and goodwill. And these values are strengthened when students
live and learn with people from many backgrounds.” [1]

“Same states ere using Young people benefit greatly when they are exposed to a wide

innovative ways to diversify variety of people-for example, people from various geographic
their studert bodies. Recent regions, socioeconomic backgrounds, cultural heritages and
history has proven that different points of view. Students grow substantially as they
diversity cen be echieved exchange ideas with others who have exceptional character and
without using quotas. . . .
personal talents; who are involved in a variety of
President Bush extracurricular activities; who have a number of volunteer and

work experiences; and who have extraordinary dedication to
particular causes. It is precisely that diversity, broadly understood, that President Bush and the
Department of Education want to help educational institutions achieve.

Race-Preferential Versus Race-Neutral Approaches

Postsecondary institutions are grappling with the question of how to ensure that students come from a
wide variety of backgrounds. For many years, some educational institutions have used “race-
preferential” approaches to admitting students. That is, these colleges and universities use race and/or
ethnic origin as a factor in determining which students to admit.

However, many colleges and universities, as well as elementary and secondary schools, are
reconsidering preferences based on race and ethnicity. In several states, courts have struck down racial
preferenecs that were being used by educational institutions. [2] In others, voters have passed referenda
directing that state institutions can neither discriminate against, nor grant preferential treatment toward,
persons on the basis of race or national origin. {3] In the state of Florida, Governor Bush created a new
equal opportunity initiative. [4]

Because of these strong legal and policy trends, many educational institutions have responded by
looking for innovative “race-neutral” alternatives to ensure that their student bodies are accessible to
people from a wide variety of backgrounds. In other words, they continue to strive for diversity, but are
using admissions and college preparatory policies that do not focus on or single out racial or ethnic
groups for preferential treatment-they are neutral toward race. For example:

- Many educational institutions are providing preferences on the basis of socioeconomic status;

- Colleges and universities are expanding their recruitment and outreach efforts by targeting students
from schools who traditionally have not been “feeder schools” for those institutions;

- States are creating many new skills development programs-projects designed to improve educational

achievement among students who attend traditionally low-performing schools. Examples include the
Texas Advanced Placement Initiative and Florida’s partnership with the College Board;

http://www.ed.gov/offices/fOCR/raceneutralreport. html 3/31/03
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- Many universities are entering into partnerships with low-performing public schools to strengthen
their students’ ability to succeed in college; and,

- Texas, California and Florida have all created admissions plans for students who finish at the top of
their high school classes.

Cataloging Race-Neutral Approaches

The purpose of this report is to describe a number of race-neutral approaches that postsecondary
institutions across the country are using. This report cannot describe all race-neutral approaches because
institutions are employing so many kinds of programs to help improve their communities and strengthen
the diversity of their student bodies. Instead, this report highlights some notable race-neutral efforts
currently employed.

The primary purpose of this report is not to assess these programs; this should not be read as a “best
practices” guide. This report merely describes these programs, relying primarily on a review of the
literature published about these programs. This report provides nothing more than a catalog of options
that are available.

Afier reading this catalog of programs, it will be clear to the reader that there are dozens of race-neutral
options available to educational institutions and that the early results appear promising. The early
results may also understate the full effectiveness of these programs-the true impact of these programs
will not be known until they are implemented over time and in diverse, widespread educational
contexts,

The purpose of this publication is to create a positive climate in which these race-neutral alternatives can
be seriously considered.

Why Provide a Catalog?

We believe that this catalog or description of race-neutral approaches can significantly assist educational
institutions across the country. First, focusing the nation’s attention on innovative race-neutral programs
will have civic benefits. These programs can help expand equal opportunity in our society while
avoiding the controversy caused by traditional race-preferential policies. Race-neutral programs have
the potential to promote diversity of viewpoint and experience without employing racial preferences. In
other words, they respond to the goals of those on both sides of the divisive debate about the role of race
in admissions. Civil rights progress in this country has often been stagnated by a focus on the zero-sum
game of pitting one group against another. A serious effort to implement race-neutral programs,
coupled with education reform efforts such as the No Child Left Behind Act of 2001 (No Child Left
Behind), could help unite our country as we focus on attacking the root causes of the various
achievement gaps.

Second, focusing on race-neutral alternatives promotes the principles and goals of No Child Left
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Behind. No Child Left Behind encourages innovative approaches to educating all of our young people.
Many of these race-neutral programs are focused on closing the achievement gaps and promoting

education within traditionally low-performing schools in a manner consistent with No Child Left
Behind.

Finally, educational institutions need guidance on these issues. Race-preferential programs may trigger
costly and counterproductive litigation. Implementing race-neutral programs will help educational
institutions to minimize litigation risks they currently face.

NO CHILD LEFT BEHIND

“Nluch progress has been mads; The goal of equal opportunity for ?111 our citizens is elusive
muchm ore is needed University in large part because low-performing schools year after
officials have the responsibility year, generation after generation, graduate young people
and the obligation to meke & who cannot compete on an equal basis with others. If we

serious, effective effart to reach
aut to students fraom all walks of
life, without falling back on

could ensure that all children receive the world-class
education they deserve, the pool of applicants prepared to

unc onstituti anal quotas” succeed in our selective institutions would be significantly
Drnsilert B diversified and enriched. No Child Left Behind addresses
this critical area of need.

The story of American education today reads like a tragic novel for too many children. The achievement
gaps in our schools are real and persistent. While 40percent of white fourth-graders are proficient or
above in reading according to the National Assessment of Educational Progress reading assessment,
only 16 percent of their Hispanic peers and 12 percent of their black peers read at that level. (5] [n math,
34 percent of white fourth- graders scored at or above proficient, while just 5 percent of

African American and 10 percent of Hispanic students reached that level. [6] The statistics are similar
in science and other areas of study. [7] The evidence is clear that many schools fail to adequately prepare
their students-a great many of whom are minorities-for the competition for admission to our elite
colleges and universities.

Percentage of Fourth-Graders in the United
States Proficient in Reading and Mathematics

40% %

16%

10% 5u

Percentage Proficient

READING MATH

EVWhite OHispanic EAfrican-American
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U S. Depariment of Education, The Nation s Report Card: Fowrth Grode Reading 2000, p.30-31 (2001),

A similar achievement gap exists between low-income and more economically advantaged children.
This can be measured by looking at the gap between the academic achievement of students eligible for
the federal free and reduced-price lunch program and more economically advantaged students not
eligible for the program. [8] While 41 percent of non-eligible fourth-grade children are proficient or
above in reading, only 14 percent of their low-income peers read at that level. [9] In math, 33 percent of
economically advantaged fourth-graders in public schools are proficient or above, while just 9 percent of
low-income students performed at this level. {10]

The No Child Left Behind Act, a bipartisan effort at education reform, proceeds from the assumption

that every child can learn and excel. By authorizing increased federal funding levels while holding
states accountable for the achievement of all students and by empowering parents with information and
options, No Child Left Behind aims to close the achievement gaps. No Child Left Behind is holding
schools accountable for the achievement of all students without regard to their race, national origin,
disability and other factors. Four principles are embedded in No Child Left Behind: (i) stronger
accountability for results; (ii) increased flexibility and local control; (iii) expanded options for parents
and students; and (iv) an emphasis on teaching methods that have been proven to work. No Child Left
Behind will make our colleges and universities more diverse not through artificial means such as the use
of racial preferences, but rather by ensuring a more diverse pool of fully prepared, high-achieving
students,

While No Child Left Behind will deliver dramatic reforms to our educational system, the country must
also renew family structures and rebuild our urban communities. We cannot expect young people to
concentrate on homework and research when the conditions in their homes and neighborhoods are so
difficult. Families and communities must recapture a culture of learning-an environment that both
nurtures young people as they learn and places heavy demands on them to be successful in the
classroom. President Bush’s faith-based initiative is emphasizing work in these areas.

DEVELOPMENTAL APPROACHES

Race-neutral programs can be divided into two categories. Most of the attention is focused on
admissions plans (for example, the Texas 10 Percent Plan). However, another large category of race-
neutral efforts must also be considered-policies designed to develop the skills, resources and abilities of
students who might not otherwise apply to and succeed in, college. These race-neutral programs seek to
improve the educational performance of our nation’s students, particularly those who attend traditionally
low performing schools, to such an extent that the admissions process will naturally produce a diverse
student body. In other words, these policies try to ensure that students from traditionally low-
performing schools receive such a good education that they can qualify for admission to an excellent
postsecondary institution.

These developmental or systemic approaches to the problem attempt to meet two goals: first, to build
skills in students who would not otherwise be competitive in the admissions process; and, second, to
provide support throughout the post-secondary educational experience that will enable these students to
succeed. State and federal initiatives also reach out to students from traditionally low-performing
schools to encourage them to attend and graduate from highly selective universities through recruitment
and financial aid strategies.
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The following is a description of a number of race-neutral developmental approaches.

Expansion of Advanced Placement Courses

In August 1999, the University of Texas System created an Advanced Placement Initiative to diversify
the range of students who take college-level courses before they graduate from high school. Taking
Advanced Placement (AP) courses helps high school students in three ways. First, AP students may
learn more because they are in a more demanding and challenging course. Second, AP students often
receive enhanced grade point averages. For example, in some districts, an “A” in an AP course can earn
the student a 4.5 grade point average in that class instead of a 4.0. Naturally, a student who has achieved
a 4.5 grade point average in several classes will present a more compelling application to a coliege
admission official than a student who has not had this opportunity. Finally, AP students can often earn
college credits.

The AP Initiative tries to reach underserved students populations that have not previously participated in
the AP program. The state found that in 1998, only slightly more than one-half of middle and high
schools in Texas had any student taking an AP or International Baccalaureate exam. [11]

The AP Initiative provides incentives for schools and teachers to offer more courses. For example,
teachers are offered the opportunity to participate in summer institutes at University of Texas schools
that enable them to teach the AP courses. The state pays each teacher who attends a seminar a stipend
on the condition that the teacher begin at least one new AP course when he or she returns to school.
Texas has expanded the number of AP Summer Institutes and has created a Master Teacher Summer
Institute. Within the U.T. System, the number of teachers participating in AP Summer Institutes has
grown from 1,882 in the first year of the initiative, to 2,584 in 2002, an increase of 37 percent. [12]

Schools are provided bonuses for each student who successfully completes one or more AP exams-in
2002; it was $100 per student per successful exam. In 2002, the state paid schools $3.5 million under
this incentive program. The state also offers financial incentives to students to encourage them to take
the courses and pass the examinations (paying, in some cases, all but $5 of the $80 fee for an exam). {i3]

The results have been dramatic. Participation in AP courses in Texas has increased since 1999 by
29,012 students-a 57 percent increase. A great deal of this growth comes from schools where AP
courses were never before offered. The percentage of minority students taking AP courses in Texas has
increased by 74 percent for the same period. Participation in AP classes has grown steadily in all
counties where there is a University of Texas-affiliated college or university, but most notably in the
border regions that have a majority Hispanic population.

The state of Florida has created a similar initiative. The state found that AP courses were rarely offered
in schools serving low-income populations. {14] Florida, working closely with the College Board,
offered incentives similar to those in Texas. State law provides that, for each student who scores a 3, 4
or 5 on an AP exam, teachers receive a $50 bonus. The law also provides that AP teachers in a low
performing school (categorized as a “D” or “F” school) who have at least one student scoring a 3 or
higher receive a $500 bonus. Again, the results are significant. Prior to the new initiative, just over
4,000 students in low-performing schools were enrolled in AP courses. By 2002, over 7,000 students
were enrolled-an increase of more than 3,000 students in traditionally low-performing high schools who
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are now able to take these more challenging courses. Gaston Caperton, the president of the College
Board, has stated that, “Florida is now the leader in the number of black students taking advanced
placement courses.” [15]

The U.S. Department of Education also administers two related programs: the Advanced Placement Test
Fee program and the Advanced Placement Incentive Program. The purpose of the programs is to
support state and local efforts to increase access to AP classes and tests for low-income students. The
fee program makes awards to state education agencies to cover part or all of the cost of test fees for low-
income students who are enrolled in an AP course and plan to take the exam. The incentive program
provides funds to states and local school districts with the purpose of expanding access to AP classes.
For example, funds are provided for the development of pre-advanced placement courses, for
coordination and articulation between grade levels to prepare students for academic achievement in AP
courses and exams and to provide teacher training. The Department spent $22 million in fiscal year
2002 on these AP initiatives. [16]

Partnerships Among Colleges and Low-Performing Schools

Many colleges and universities around the country are investing in nearby elementary and secondary
schools. These postsecondary institutions recognize that these types of partnerships expand their
educational mission by giving professors and students an opportunity to put into practice the theories
they are learning in the classroom. Moreover, they recognize that helping to better educate young
people who attend traditionally low-performing schools will broaden the pool of students who can
qualify for admission to college.

For example, the University of California higher education system has adopted a detailed plan to expand
partnerships with elementary and secondary schools. [17]. U.C. has four types of outreach programs.
First are “student-centered programs.” University of California students and professors work directly
with K-12 students in the areas of tutoring, mentoring, advising about college, helping with college
preparatory coursework and helping to find educational experiences outside of the classroom that would
be helpful to K-12 students. Nearly 100,000 K-12 students in California are now being tutored or
mentored by U.C. students and professors. [18]

Second are “school partnerships.” Each campus in the University of California system partners with K-
12 schools that are the lowest performing in the state (established by the school’s rank on the state’s
Academic Performance Index). The universities offer help in curriculum development, direct
instruction, community engagement, and other assistance. These partnerships now extend to 256 low-
perforniing California schools, including 73 high schools, 55 middle schools and 128 elementary
schools.

Third, the University of California system offers a number of professional development programs to
help K-12 teachers increase their skills and effectiveness. More than 70,000 teachers are served by
teacher training initiatives such as the California Professional Development Institutes and the Subject
Matter Projects. These programs are concentrated in the same schools that are the subject of the school
partnerships-the state’s low-perforning schools.

Finally, there are informational programs-enrichment programs designed to provide information about
effective ways to improve the educational system and provide additional opportunities for students in
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low-performing schools.

«p codemics and e dm inistrators One example of an outreach program is UC Links, “a
throughout the system admit that the statewide network of after-school program sites,
university would mo ver have shouldered [that] offers computer and multi-media activities for
this burden had it nat been for the low-income youth.” [19]. Another example is the
elimination of effirm ative ection [racial Expedition program developed by U.C.-Berkeley

preferences]; and many say that the

price is worlh paying” students. It is an after-school program that helps low-

income youth in Qakland explore their own
James Traub, “The Cless of Prop. 209, community using “archeological inquiry and content
New York Times Mogazire, 1\1'11;533 as a learning framework.” Anthropology
: undergraduates use hands-on activities, multimedia
CD-ROMS and computer games, word processing and spreadsheets to introduce ancient history and
cultures to middle school students. [20]

California reports that the early results of these programs have been promising: “[T]he students with
whom the University has worked have made substantial progress in recent years and the rates of change

are expected to increase rapidly over the next several years.” (21] Establishing direct contacts with more
than 100,000 at-risk children and 70,000 teachers will clearly change California’s education landscape.

California’s expanded outreach efforts have also encountered obstacles that must be overcome. One
challenge is simply to coordinate all of the efforts. Another is to sustain the commitment to these
outreach programs over the long haul and not to lose patience seeking immediate rewards: “Improving
the educational fortunes of California’s most educationally disadvantaged students is not a short-term
endeavor, though short-term gains will be made. The ultimate objectives of the Educational Outreach
and K-12 Improvement Programs are expected to take years to reach, making the sustained support of
the University, its partners and the state critical to the success of these programs.” {22]

A news article reporting on California’s outreach programs concluded, “U.C. campuses are now
reaching down into the high schools, the junior highs and even the elementary schools to help minority
students achieve the kind of academic record that will make them eligible for admission, thus raising the
possibility that diversity without preferences will someday prove to be more than a fond hope.
Academics and administrators throughout the system admit that the university would never have
shouldered this burden had it not been for the elimination of affirmative action [racial preferences]; and
many say that the price is worth paying.” [23]

The University of Pennsylvania has made a major commitment to the neighborhoods that surround its
campus. The University established a Center for Community Partnerships to help build bridges between
the University and the community of West Philadelphia. [24] The Center attempts to use the
University’s vast resources to help reform West Philadelphia’s schools and community organizations.
For example, the University offers approximately 130 courses in which community service is an
element. One product of this community involvement is the West Philadelphia Improvement Corps
(WEPIC), an organization created by undergraduates in an honors history course that has expanded to
such an extent that it now works with approximately 10,000 children and family members. Through
WEPIC, the Center has invested in University-assisted Community Schools, an effort to help reform the
local schools. The Center sponsors an Urban Nutrition Initiative, involving approximately 1,000 young
people in classes that promote health and nutrition in the context of social studies, math and language
arts and Access Science, which connects professors and students in the Math, Physics, Chemistry and
Biology departments with teachers and students in the community schools. The University also leads an
effort to coordinate with other colleges and universities in the Philadelphia area to expand the work (The
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Philadelphia Higher Education Network for Neighborhood Development) and is part of a national and
international effort to encourage colleges and universities to invest in local communities (the WEPIC
Replication Project).

The University of Vermont has created a partnership with one specific school— Christopher Columbus

“In putting down roots in the Brom, the
University of Vermont joins a growing list
of institutions in rurel areas... that have
created similar parinerships in recent yeears
with public schools nNew Y ork ar
Boston With federal courts in Texas end
Georgie having chipped away atrace-
conscious adm issions practices intecent
years and the Supreme Cowt being weed
to revidit the issue, the errengements affer
the prospect of an alternative ”

MNew York Times, December 26, 2001

High School in Bronx, New York. [25] The
University recognized that it receives very few
applicants from students in urban schools such as
Christopher Columbus. The admissions
department from the University holds workshops
for students and parents, attempting to
demonstrate that college is a viable option for the
graduates. The workshops initially focused on
freshmen and sophomores, emphasizing early
awareness of the option of attending college.
University of Vermont education students teach

at the high school as part of their course
fieldwork experience and numerous professors
have spent time teaching classes at the school or helping train teachers. The University also directly
recruits from Christopher Columbus High School. It works closely with promising students from the
school, flying them to the University for recruitment trips and attempting to secure financial aid to make
tuition more affordable. A New York Times article on the Vermont-Christopher Columbus partnership
noted, “In putting down roots in the Bronx, the University of Vermont joins a growing list of institutions
in rural areas-including Colgate University, Skidmore Coltege and St. Michael's, another Vermont
college-that have created similar partnerships in recent years with public schools in New York or
Boston., With federal courts in Texas and Georgia having chipped away at race-conscious admissions
practices in recent years and the Supreme Court being urged to revisit the issue, the arrangements offer
the prospect of an alternative....The university makes a direct pitch to students who might not otherwise
have Vermont on their radar. (Many of the students from Columbus are immigrants or the children of
immigrants from Africa and the Dominican Repuhhic). And the students get an inside track on how to
apply to a highly regarded public institution, with advising sessions conducted in their school by the
very admissions officers who would soon be reading the students' submissions.” [26] More than thirty
students from Christopher Colunibus High School now attend the University of Vermont, meaning it
“instantly became the single largest feeder to the university outside Vermont.” [27]

The state of Florida also has instituted partnerships among universities and elementary and secondary
schools. Every public and private community college and four-year institution has been challenged to
form Opportunity Alliances with low performing elementary and secondary schools. Many of these
Opportunity Alliances take place in high-poverty areas of the state. The universities are asked to
provide tutoring for students, training for teachers and other assistance to those schools. For example,
Florida Atlantic University (FAU) entered into partnerships with several schools. In one school, a
university student recognized that the school could benefit from a grant to provide state money for
mentoring; the student wrote the grant proposal and the school was awarded the money. One of FAU's
partner schools moved from being classified by the state as a “D” school-low-performing-to a “B.” The
University of Florida has formed Opportunity Alliances with three low-performing schools. In addition
to working closely with students from those schools, the University announced that it would offer full
scholarships to the top five high school graduates from these partnership schools. {28]

Partnerships Among the College Board and Educational
Institutions

http://www.ed.gov/offices/fOCR/raceneutralreport.html 3/31/03



‘RACE-NEUTRAL APPROACHES IN EDUCATION: Page 13 of 35

In 2000, the state of Florida entered into a partnership with the College Board, the nonprofit education
services association that seeks to prepare students for postsecondary education. The State provides the

College Board with resources and provides it with access to Florida’s students and teachers. {29] The
College Board offers a number of different services to Florida’s schools and attempts to concentrate its
work in the low-performing school districts.

The partnership helps support students in a number of ways. It begins with helping to prepare students
for the PSAT, a standardized test given to tenth graders. The state government provides the PSAT free
to all students in Florida. The state was concerned that test preparation programs such as the College
Board (and similar organizations) offers may not be taken by students from low-income families. By
providing the test for free, the state seeks to attract students who might not have had the opportunity to
attend college. The PSAT produces data that are given to the student. This diagnostic information helps
the student and the student’s family understand how to best prepare for college. The test also produces
data that are given to the school-helping to identify strengths and weaknesses in the student body and
helping to identify students that should be targeted for advanced classes. The test produces data for
colleges and universities, helping them to identify promising students. These policies have led to a 191
percent increase in the number of minority students who take the PSAT exam. [30]

The partnership helps students in other ways. For example, it offers free tutoring to interested students
at local high schools. In cooperation with Florida’s community colleges, tutoring opportunities have
been offered at 62 of the lowest performing schools in the state, in which 107,000 students are served.
The partnership also emphasizes SAT test preparation courses. More than 2,000 students have taken
these courses through partnerships among the state of Florida, the College Board and the Urban League
of Miami and the Urban League of Broward County. The College Board has provided free college
planning and readiness materials to more than 275,000 public school students in English, Spanish and
other languages. The focus of this effort has been to deliver information to students in low-performing
schools.

The partnership also provides support for teachers. The College Board offers professional development
workshops, primarily targeting those who work in difficult school districts. Teachers employed at the
low-performing schools are given priority for any workshop they desire to attend and the state
government pays the registration fees. Workshops are offered to train teachers in a number of areas,
including how to prepare students to successfully complete standardized tests such as the Florida
Comprehensive Assessment Test and the PSAT. The College Board provides teachers with strategies
for integrating materials into their daily routine that will allow them to teach their typical curriculum as
well as prepare the students to be successful in these critical tests. The workshops also certify teachers
in administering AP courses. More than 1,000 teachers and administrators have enrolled in these
professional development workshops. [311

While the College Board has a statewide partnership with only one state, it has similar agreements with
a number of school districts. For example, it has a similar agreement with the Charlotte-Mecklenburg
school district, which has more than 100,000 students, [32] The partnership has resulted in a large
increase in the number of students who take AP courses (the number of African Americans students
enrolled has tripled since 1995-96) and who pass AP exams (more than 90 percent of the students in AP
courses take the exams). But the partnership also emphasizes more than just getting senior high school
students to take these more challenging courses. In addition, the College Board uses its Pacesetter
program to implement changes to the curriculum, help teachers develop and assess the performance of
students in English, math and Spanish courses. Each of the 16 high schools in the school district offers
at least 12 AP courses and more than 300 teachers completed the AP training courses in 2001-02.
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Other states and school districts could implement similar partnerships with the College Board or with
similar organizations.

Expanding Online Course offerings

Students attending low-performing schools have less opportunity to take courses that will challenge
them and help them to reach their full potential. Florida has bypassed poor school curricula by
expanding the Florida Virtual School, which provides an online curriculum. The state has expanded the
number of courses offered through this online option, and many minority students are taking advantage
of them. In the 1999-2000 school year, only 200 minority students took classes from the Florida Virtual
School; two years later, more than 1,200 minority students were enrolled. [33] Texas has similarly
expanded the number of courses it offers online, and also emphasizes providing Advanced Placement
classes for students.

Expanding Financial Aid

Some institutions are expanding access to financial aid as part of a strategy for diversifying the pool of
students who have the skills to complete a college education but lack the resources. {34] U.T.-Austin’s
major new financial aid program is called the Longhom Scholars and draws students from 70 high
schools that were historically underrepresented at the university. (35] In the fall 2002 class,
approximately 300 Longhom Scholars received scholarships worth between $8,000 and $20,000 over
four years. The University also provides the Scholars with academic advantages. The Longhom
Scholars: take freshman seminars and writing courses limited to 15 students; take interdisciplinary
forums and seminars aimed at developing research relationships with faculty; have smaller sections of
large lecture classes; and have their own advisers. In the fall of 2002, the 300 Longhom Scholars were
58 percent Hispanic, 28 percent African American, 8 percent white and 6 percent Asian American.
Texas A&M has a version of this type of program, called “Century Scholars.” [36] Florida has similarly
increased needs-based financial aid. [37]

President Bush announced in his proposed budget for 2004 a record amount of money for federal Pell
Grants, which seek to ensure that low-income and disadvantaged students will be able to afford a
postsecondary education. [38] The budget proposal includes a $1.4 billion increase for these grants,
taking the funding to a record level of $12.7 billion. President Bush estimates that 4.9 million students
would be able to take advantage of Pell Grants, nearly one million more than two years ago.

Recruitment and Outreach

Many students from low-performing schools never consider that college might be an option for them. In
many neighborhoods where these schools are located, few people have attended postsecondary
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institutions and much of the economy of those areas is built on occupations that are not dependent on
college graduation. Therefore, young people growing up in these communities are rarely presented with
information about the opportunity to attend college.

All of the postsecondary institutions described in this report undertake active recruitment and outreach
efforts. One of the early positive results of the Texas 10 Percent Plan discussed in more detail below is
the vast increase in recruitment that has been undertaken by college officials. [39] The University of
Texas and Texas A&M have greatly increased their efforts to appeal to a broader pool of students
through the Longhom Scholars and Century Scholars programs, among others.

Another example is the University of Vermont’s active recruitment of promising students from its
partner high school. The University of Florida has hired four new admissions officers, and has provided
funding for another three to four new officers in future years. [40].

Florida attempts to persuade all children in the state to consider the college opportunity in a variety of
ways, such as providing the PSAT and PLAN tests free of charge to all students. Before, only students
who were already aspiring to attend college (and could afford the fee) would sign up for these
standardized tests. Now, more students are aware of the option of taking these exams and see it as an
affordable opportunity. The result has been a two-year increase in African American PSAT test-takers
of 176 percent. Similarly, there has been an increase of 257 percent in the number of Hispanics taking
the PSAT in Florida. {41] These students are significantly more likely to see college as a viable option.

College Summit

College Summit is a national nonprofit organization that focuses on increasing the number of low-
income students to enroll in college. [42] The College Summit believes that most low-income students
do not attend college because they do not know their options and cannot successfully navigate through
the process of applying to college. The organization argues that the highest performing low-income
students are identified and then recruited by colleges and universities, but the “mid-performing” low-
income students are left behind. These types of students in suburban schools are enrolling in college in
part because they benefit from a culture that encourages college attendance-parents and neighbors who
are college graduates themselves and school systems that are very familiar with the college enroliment
process. However, low-income students who are not at the top of their classes but who are capable of
being successful in postsecondary settings do not enroll because of a lack of information and
encouragement.

The organization works directly with rising high school seniors by providing them with an intensive
four-day summer workshop. During the workshop, students are educated about the options for financial
aid and the process of applying to college. A professional college counselor also works with each
student to help identify colleges that match their interests and abilities. The workshop focuses heavily on
teaching writing skills through a methodology developed specifically for the College Board (the
“Writing Team Method”). While the short-term goal is to produce an effective essay to accompany an
application to college, the writing skills obviously help the student over the long term as well. The
workshop also teaches the students how to fill out an application for college through a specialized
software package. The students are also trained as peer leaders so that they can influence other students
in their home school to consider the option of attending college.
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The College Summit works with high schools to improve their ability to help students as well. High
school counselors and other teachers join the students in the essay writing and financial aid trainings
sessions, and learn to implement the curriculum with all of their students throughout the school year.
The organization also focuses on helping to develop high school guidance counselors who work in
schools with high concentrations of low-income students. “What inakes the college transition work for
middle-class students is the presence of college-experienced parents who keep students on track through
the maze of college essays, forms, and choices. College Summit trains teachers to play this management
role at school,” the organization claims. [43]

The organization partners with more than two dozen colleges, which host the workshops and provide
other services to the students. Colleges and universities who have partnered with the College Summit
have seen their student bodies enriched by the enrollment of low-income students who likely would not
have come to their attention except for this innovative program. “Colleges need a larger pool of diverse
talent. And they need a way to distinguish who-among the masses of mid-performing applicants-is most
likely to succeed. Institutions receive a cost-effective way for colleges to look at the whole student. In
exchange for hosting a College Summit workshop on their campus, College Summit provides Preview
Portfolios-application materials, teacher recommendations, high school transcripts, etc.-on pre-screened,
low-income students, early in the admissions process.” [44]

Since the organization began in 1993, it has worked with more than 4,000 students from 80 high schools

in 7 states and the District of Columbia. Of the students who attend a College Summit workshop, 79
percent enroll in college and 80 percent of those students have stayed in college.

Federal Efforts

The federal government has for many years sponsored a number of race-neutral programs designed to
help young people excel in college. Educational institutions should be aware of these programs because
they could make more and better use of these opportunities. In addition, these programs could serve as
models for state and local governments that want to expand their own race-neutral efforts. The
following is a brief description of three programs-only a few race-neutral federal programs.

" Gaining Early Awareness and Readiness for Undergraduate Programs (GEAR UP)

GEAR UP is a discretionary grant program administered by the U.S. Department of Education. {45] Itis
designed to increase the number of low-income students who are prepared to enter and succeed in
postsecondary education. GEAR UP provides five-year grants to states and partnerships to provide
services at high-poverty middle and high schools. GEAR UP grantees serve an entire cohort of students
beginning no later than the seventh grade and follow the cohort through high school. GEAR UP funds
are also used to provide college scholarships to low-income students.

GEAR UP employs partnerships committed to serving and accelerating the academic achievement of
cohorts of students through their high school graduation. GEAR UP partnerships supplement (not
supplant) existing reform efforts, offer services that promote academic preparation and the
understanding of necessary costs to attend college, provide professional development, and continuously
build capacity so that projects can be sustained beyond the term of the grant.

http://www.ed.gov/offices/OCR/raceneutralreport.html 3/31/03



. RACE-NEUTRAL APPROACHES IN EDUCATION: Page 17 of 35

The Department of Education invested $285 million in fiscal year 2002 in the GEAR UP program, and
the Department estimates that more than 1.2 million students benefited from the more than 300 grants
awarded. For example, the Brookline Housing Authority received a GEAR UP grant to work with
students and families who live in the public housing in that city. The National Association of Housing
and Redevelopment Officials presented its Award of Excellence to the Housing Authority for the
outstanding results its GEAR UP project has achieved. [46] The GEAR UP project in Oklahoma has
been credited with vastly increasing the number of students who receive college tuition assistance. Prior
to 1999-2000, the average number of students enrolled in Oklahoma's college tuition scholarship
program was about 1,350 each year. Because of the GEAR UP initiative and other measures to make the
tuition scholarship program more accessible, the enrollment increased by 9,735 students in 2000-2001.
Nearly as many students enrolled in the program in 2000-2001 as in the first eight years of the program
combined. The college tuition scholarship program pays tuition at any Oklahoma public two-year or
four-year university for all students who successfully complete the program. [47]

® TRIO Programs

The federal TRIO Programs are educational opportunity outreach programs designed to motivate and
support students from disadvantaged backgrounds. [48] The TRIO projects, originally a combination of
three projects, now include six outreach and support programs targeted to serve and assist low-income,
first-generation college and disabled students to progress through the academic pipeline from middle
school to post baccalaureate programs. TRIO includes a training program for directors and staff of
TRIO projects and a dissemination partnership program to encourage the replication or adaptation of
successful practices of TRIO projects at institutions and agencies that do not have TRIO grants.

The programs include Upward Bound, Upward Bound Math/Science, Talent Search, and Educational
Opportunity Centers. Another large component of TRIO is Student Support Services, which provides
opportunities for academic development, assists students with basic college requirements, and serves to
motivate students toward the successful completion of their postsecondary education. The goal of the
Student Support Services (SSS) program is to increase the college retention and graduation rates of its
participants and facilitate the process of transition from one level of higher education to the next. Low-
income students who are first-generation college students and students with disabilities evidencing
academic need are eligible to participate in SSS projects. Two-thirds of the participants in any S55
project must be either disabled or potential first-generation college students from low-income families.
One-third of the disabled participants must also be low-income students. The Department of Education
spent more than $800 million on the programs in fiscal year 2002.

e State Scholars Initiative

The Department’s Office of Vocational and Adult Education (OVAE) administers an innovative project
that provides high school graduates with the solid academic foundation that is necessary for their future
success. Many argue that students who complete a more rigorous course of study increase their
likelihood of postsecondary success-measured in terms of persistence and completion. It is also argued
that students who enroll in rigorous courses gain greater proficiency in academic areas. For example, in
Texas, where efforts have been under way to increase the number of students who complete a rigorous
course of study, students who enroll and succeed in a sequence of challenging mathematics courses
score more than 100 points higher on the SAT than those who do not. {49]

On August 29, 2002, President Bush launched the State Scholars Initiative to provide support to states

ihat are committed to improving the academic course of study for all students. The Center for State
Scholars, in partnership with OVAE, will work initially in seven states. The initiative will ensure that
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schools are given support by local businesses and will coordinate efforts among the education officials
in that state. The initiative seeks to encourage high school students to take a more challenging high
school curriculum, including:

- 4 credits in English

3 credits in math (algebra I, geometry, algebra II)

3 credits in basic lab science (biology, chemistry, physics)

3.5 credits in social studies; and

2 credits in a foreign language.

Texas has had a Texas Scholars program since 1991, encouraging students to complete the challenging
curriculum referred to as the Recommended High School Program (RHSP). [50] In fact, RHSP is now
the presumed curriculum for all high school students. That is, students are automatically enrolled in
these classes unless a parent opts the student out of that curriculum. Financial incentives are also given
to encourage students to accumulate all of these credit hours. In 1999, the state legislature tied $100
million in college financial aid to students who complete these requirements. In 2001, the legislature
increased the financial aid commitment to $330 million. There is an on-going effort to ask each college
and university in Texas to make the RHSP a basic minimum requirement for admission.

The federally funded Center for State Scholars will explore the possibility of expanding these
requirements into other states. This is another example of a race-neutral program that seeks to develop
the skills of young people so that they are prepared to succeed in college without special preferences.

ADMISSIONS APPROACHES

Several state university systems have created race-neutral policies to determine which students are
admitted and which are not. Presently there are two new major categories of race-neutral approaches to
admissions. The first is a preference based on socioeconomic factors. The second is the class rank
approach. Class-rank plans guarantee admission to state universities to high school seniors who
graduate within a specified percentage of their school’s senior class, and, in certain cases, fulfill certain
other basic minimum requirements. Below is a description of these various approaches.

Socioeconomic Approaches

Some educational institutions are replacing preferences based on racial or ethnic category with
preferences based on an applicant’s socioeconomic status. In other words, university admissions
committees might favor students who have performed well despite having faced various social and
economic obstacles. Advocates of socioeconomic preferences argue that a student from a single-parent
family living in a neighborhood with high concentrations of poverty who has a B+ average and a 1000
score on the SAT is likely to be more resourceful and capable than a student from a wealthy suburban

hitp://www.ed.gov/offices’fOCR/raceneutralreport.html 3/31/03



RACE-NEUTRAL APPROACHES IN EDUCATION: Page 19 of 35

home who has had access to expensive after-school tutoring programs and has achieved an A- average
with a 1200 score on the SAT.

The definition of socioeconomic disadvantage often begins with three key factors: parents’ education,
family income, and parents’ occupation(s). Other factors are also often considered, including a family’s
net worth, family structure, school quality and neighborhood quality (for example, many argue that a
neighborhood of concentrated poverty and high crime rates is not conducive to homework). All of these
factors are quantifiable and can be made readily available when students complete their applications for
college and for financial aid.

While race is not a factor in socioeconomic preference plans, certain minority students may benefit
under many plans of this nature because their racial and ethnic groups are disproportionately
disadvantaged according to socio-economic factors. For example, 22.7 percent of African Americans
and 21.4 percent of Hispanics live below the poverty line compared with 7.8 percent of non-Hispanic
whites. [51] Moreover, poor African Americans are six times as likely to live in concentrated poverty as
poor whites. [52] While black income is 60 percent of white income, black net worth is just 9 percent of
white net worth. [53] According to a recent RAND study, by the year 2015 Hispanics and African
Americans will constitute 78 percent of those students having no parent with a high school diploma. [54]

Advocates for preferences based on socioeconomic status argue that the most glaring opportunity gaps
in our educational system are between those from low-income families and those from middle-class and
upper income families rather than between racial groups. Even with race-based preferences in place at
most selective colleges, low-income students are virtually absent. According to one study that examined
the nation’s most selective 146 colleges, only 3 percent of students come from the bottom
socioeconomic quartile, and only 10 percent from the bottom half, while 74 percent come from the top
economic quartile. In other words, economically disadvantaged students are 25 times less likely to be
found on selective college campuses as economically advantaged students. [55)

Sociceconomic Status of Students in Selective
Colleges
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Many believe that, to truly attack the root causes of failure in our educational system, we should focus
on socioeconomic status rather than using race as an imperfect proxy for disadvantage. Race is an
unreliable indicator of disadvantage. One noted study found that 86 percent of black students at the
selective colleges studied were from middle or high socioeconomic backgrounds. [56]
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as: whether the applicant would be in the first generation of his or her family to attend or graduate from
college; whether the applicant is bilingual; the financial status of the applicant’s school district; the
quality of the applicant’s school (whether it is a low-performing school); and the applicant’s
responsibilities while attending school, including whether he or she has been employed and whether he
or she has helped to raise children or other similar considerations.

The University of Florida system

Florida, like Texas, is best known for its class-rank alternative to racial preferences-the Talented 20
plan. But as in Texas, the class rank approach has been supplemented by consideration of
socioeconomic factors. Florida admissions officials look for “holistic information,” which allows
campuses to admit students on race-neutral grounds. The holistic approach gives an advantage, for
example, to students from families with a low gross income, students who attend a low-performing high
school or students whose parents did not attend college.” [58]

Elementary and Secondary Schools

In recent years, a number of elementary and secondary school districts across the country have also
adopted needs-based school integration plans. These plans seek to reduce concentrations of poverty,
based on research suggesting that all students do better when there is a core of middle class families ina
school. The number of students attending school districts with socioeconomic integration policies has
skyrocketed from roughly 20,000 in 1999 to more than 400,000 today. [59]

For example, in 1992 the school board in La Crosse, Wisconsin implemented a policy to better integrate
the schools by economic status. The board required that no school have less than 15 percent or more
than 45 percent of its students eligible for free lunch (130 percent of the poverty line). The board took
this approach largely because teachers said that in their judgment, the driving educational issue has been
concentrations of poverty rather than race. Today, despite a relatively high poverty rate, La Crosse
reports that it has a low dropout rate and rising test scores.
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Texas 10 Percent Plan

In 1996, the Fifth Circuit Court of Appeals issued its ruling in Hopwood v. State of Texas. [60] The
Court of Appeals ruled that colleges and universities could not use race as a factor in admissions
decisions. President Bush, as Governor of Texas, implemented the Texas 10 Percent Plan, which was a
bipartisan response to Hopwood. Under this admissions plan, the top 10percent of every state accredited
public or private high school’s graduates are guaranteed admission into the University of Texas campus
of their choice.

When a student is admitted, the college or university he or she chooses will review the applicant’s
record to determine if he or she might require additional college preparatory work. If so, the institution
may require the student to participate in appropriate enrichment or orientation programs.

Proponents of the Texas plan argue that class-rank approaches reward students who have worked hardest
and achieved the most. In 2000, the U.T.-Austin freshman class included individuals from 135 high
schools that were not represented on that campus before the Hopwood decision. [¢1] Moreover, they
argue that class-rank approaches promote diversity of region, economic class and social background.

For instance, several previously under-represented schools throughout the state are now sending a
significant number of students to U.T.’s flagship school, including students from clusters of inner-city
minority high schools in Dallas-Ft. Worth, Houston and San Antonio, as well as from rural white high
schools in East and Northeast Texas. [62]

Florida’s Talented 20 Program

Florida has created a similar plan, which guarantees all public high school seniors who graduate within
the top 20 percent of their class will be admitted to the state university system. {63] The rankings are
compiled after the student’s seventh semester, but the student must later prove that he or she completed
the eighth semester as well. In addition, the student must also complete 19 credits of college preparatory
course work required by the state. The student must also have an SAT or ACT score, although there is
no minimum score required.

The state of Florida supplements the Talented 20 program with a variety of partnerships, challenges and
financial incentives designed to assist students and low-performing schools and to prepare the students
for college. Talented 20 students are given priority for certain state needs-based financial assistance
grants, which were expanded to accommodate the increased demand that the program has generated.

While the Texas plan allows Top 10 students to attend any of the state’s colleges or universities that he
or she selects, Florida’s plan only guarantees that the student will be accepted into one of the state’s
schools. In other words, after the student is automatically guaranteed admission into the state system, he
or she must still compete to gain a slot at the institution he or she prefers.

California’s 4 Percent Plan

In response to a state referendum (Proposition 209) that eliminated race-preferential programs, the
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University of California systemn implemented a complicated and sophisticated admissions process.
California’s admissions system uses class rank, but in addition uses a number of other methods to
determine which students it will admit.

There are three ways for a student to be admitted to the U.C. system. {64] First, the student can be
admitted through “Eligibility in the Statewide Context,” which involves three elements. The “subject
requirement” means that a student must complete 15 specified high school classes. The “scholarship
requirement” means that a student must have a grade point average and standardized test score that fits
within a sliding scale “eligibility index;” and, the “examination requirement” means that a student must
have a sufficient standardized test score. Most students become U.C.-eligible through “Eligibility in the
Statewide Context.”

The second path for admission is through “Eligibility in the Local Context,” which is also known as the
“4 Percent Plan.” [65] The top 4 percent of students from each California high school’s graduating
senior class are designated as “UC-eligible.” To secure admission, UC-eligible students must also
successfully complete 11 specific units of college preparatory coursework by the end of the junior year.

Finally, some students are admitted through “Eligibility by Examination Alone,” which allows some to
be admitted solely because of an extraordinarily high-standardized test score.

Once a student is admitted into the U.C. system, each U.C. campus evaluates the student and uses a set
of criteria to determine which students will be admitted into that school. The factors include grade point
average in U.C.-required courses; standardized test scores; number of and performance in honors and
AP courses; quality of the senior year program, as measured by the type and number of academic
courses in progress or planned; and quality of academic performance relative to educational
opportunities available in the applicant's school. The administrators also evaluate the location of the
applicant’s secondary school and residence to provide for geographic diversity in the student population
and to account for the wide variety of educational environments existing in California.

Targeted class-rank approaches

As noted above, the state of Florida puarantees admission to students who finish in the top 20 percent of
their graduating class; the state does not, however, guarantee which state institution the student will be
admitted to. The University of Florida decided to supplement the Talented 20 Plan by offering
admission directly to the top 5 percent of public high school graduates. The University of Florida will
also provide financial aid to those students. [66] The University also announced that it will provide full
scholarships to the top five students who graduate from the three schools with which it has an
Opportunity Alliance partnership. [67]

The University of Texas Law School has also decided to create a targeted class-rank admissions
approach. The Law School recognized that it has very few students who are graduates of several
colleges located in southern Texas. It therefore created a policy of offering admission to the top 5
percent of graduates at five specified colleges.

Pennsylvamia has adopted an admissions program for graduates of its two-year community colleges that
guarantees students who successfully complete an associate degree program at one of the commurlity
colleges admission into a state system of higher education university. This Academic Passport for such
students is extremely beneficial for minority students because historically, a higher percentage of
college-bound minority high school graduates in Pennsylvania attend a community college first, rather
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than a four-year college. In part because of this admissions preference program, the number of students
transferring from schools such as the Community College of Philadelphia to Cheyney University of
Pennsylvania (the oldest historically black university in the country) has significantly increased. [68]
Florida has a similar program, which it refers to as its 2+2 system. [69] The state has worked to ensure
that community colleges courses are easily transferred to state universities for credit (through, in part, a
common course numbering system). Florida believes that the 2+2 admission policy ensures that even
the most disadvantaged students are able to work toward and ultimately receive a university degree.

RACE-NEUTRAL PROGRAMS — Promising results

The expansion of innovative race-neutral programs has been an important recent development in civil
rights law and education policy. Since many race-neutral programs are still in their infancy, conclusive
data on their effects are not yet available. Nevertheless, the early results are promising. Race-neutral
alternatives have moved from the theoretical to the practical. Colleges and universities, as well as
education officials at the federal, state and local levels are implementing concrete new programs that lay
the foundation for further progress.

As educational institutions analyze different race-neutral opportunities, the measures of success should
be clearly established. Much of the analysis to date has focused on only one factor: what is the “racial
dividend” of these policies? In other words, most analysts have looked at whether minorities have been
admitted to college in the same numbers as they were under the earlier race-preferential systems.

However, a more complete measure of success is necessary. These programs must be evaluated on
several grounds, including whether they:

- allow institutions to meet their educational goals;
- meet legal and constitutional requirements;
- provide social benefits;

- bring broader socioeconomic diversity to our schools, thereby promoting experiential and
viewpoint diversity; and

- affect the numbers of low-income individuals, including minorities, who participate in and
successfully graduate from higher education.

Educational benefits from these programs are emerging. Many of the developmental approaches are
designed to attack root problems in our nation’s schools. The expansion of more challenging course
work, teacher training seminars and the tutoring of tens of thousands of students can over time transform
public schools. The long-term effects will be better-prepared high school and college students and more
diverse student bodies.

These race-neutral alternatives are also creating better incentives for students. Class-rank plans send a
message to students that if they will study hard and rise to the level of competition within their schools,
they will be admitted to a prestigious state university. Better incentives will produce better academic
performance.
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The reconsideration of race-preferential policies is also fostering an atmosphere of innovation. State
government officials and administrators of public educational institutions are now re-thinking traditional
policies, searching for new ideas and implementing many of them. The willingness to attempt new
approaches is a positive development for our educational system.

The legal and constitutional benefits of race-neutral approaches are also evident. By adopting race-
neutral approaches, postsecondary institutions can avoid costly and counterproductive litigation.

It is also evident that there can be significant social benefits from race-neutral policies. College
campuses are often divided by bitter debates about the role of race and ethnicity in admissions. If
postsecondary institutions aggressively implement race-neutral policies and maintain diversity, the
contentious atmosphere could be replaced by constructive efforts to resolve the root causes of
inequality. In addition to President Bush’s recent statement endorsing race-neutral policies, the Citizens
Commission on Civil Rights, a prominent civil rights organization, has also publicly called for further
study of these issues and suggested that this could create common ground between those who
traditionally oppose one another on these issues. [70].

There is already evidence that socioeconomic approaches, combined with percentage plans, can
diversify student bodies in ways that had not previously been achieved. [71] In Texas, before the
Hopwood decision, students from only about 10 percent of more than 1,500 Texas high schools made up
private, were generally in wealthy suburban districts with high per pupil expenditures, state of the art
facilities, and many advanced classes. Now students from any school in the state have realistic
opportunities to enroll in universities such as UT-Austin and Texas A&M. One specific example is
Highlands High School in San Antonio where more than three-quarters of the students are economically
disadvantaged, and, prior to the 10 percent plan, had only one graduate attend the University of Texas at
Austin. Fourteen Highlands graduates enrolled at UT-Austin in 1992 as a result of the percentage plan
and a special scholarship aimed at schools in poor and working class areas. [73]

In California, more students from traditionally low-performing schools are gaining admission. The
impact of the University of California’s “Eligibility in the Local Context”-the 4 percent plan-is greatest
on those high schools that typically sent few students to U.C. campuses. For example, the percentage of
students from California’s lower-performing schools applying to the U.C. system has increased from 15
percent in 1999 to 16.3 percent in 2002. Of those applicants, the percentage of admissions grew from
15.6 percent to 16.7 percent. The rate of admission for students from low performing schools also rose
from 78.7 percent in 1999 to 80.3 percent in 2002. [74]

More rural students are also gaining admission in California. A University of California report
concluded, “Participation in ELC by schools in urban and rural areas was above 93 percent in the first
year and about 97 percent in the second year of the program [2002]. The special process, instituted for
2001, especially helped rural schools raising their participation rate from 76.6 percent to 93.6 percent.

Moreover, U.C.-Berkeley enjoys significantly greater economic diversity than competitive colleges that
rely on racial rather than economic admissions approaches. Recipients of Pell grants (roughly the
bottom economic third) constitute 30 percent of students at U.C.-Berkeley, levels many times higher
than at institutions like the University of Virginia (9 percent), Princeton (7 percent) or Harvard (6
percent). [76]

These race-neutral plans have also resulted in participation rates of minorities comparable to those of
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race-based ones. Obviously, any race-neutral program is unlikely to produce racial diversity with the
precision that using race will. But current evidence suggests that they can have the incidental benefit of
producing a substantial amount of racial diversity.

The steps taken by the state of Texas, including but not limited to the 10 Percent Plan, have had the by-
product of restoring racial and ethnic diversity across the university system to pre-Hopwood levels. [77]
Total fall enrollment for all U.T. institutions in 1996 included 6,555 African American students, or 4.4
percent; in 2001, 7,413 African American students were enrolled, or 4.6 percent of the total enrollment,
It is a similar story for Hispanic students. They increased from 45,455 (30.9 percent) in 1996 to 53,258
(33.2 percent) in 2001. Asian Americans also increased their representation across the University of
Texas system-from 10,584 students (7.2 percent) in 1996 to 13,340 (8.3 percent) in 2001.

Reported Race and Ethnicity for the Selected Parts
of the University of Texas-Austin Freshman Class
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University of Texas System, 2002 Key Statisticed Report, January 2002.

The University of Texas at Austin has also seen increased enrollment of racial and ethnic minorities.
The number of African Americans, Hispanics and Asian Americans enrolled as freshman at U.T.-
Austin in 2002 is now higher than in 1996. [78]

At the graduate level, the U.T. system has again seen positive rates of participation by minority students.
[79] Across the entire system, the percentage of African American students has held steady for several
years, from 1,305-students in 1996 to 1,307 students in 2001 (3.9 percent of the total enrollment in 1996
to 3.6 percent in 2001). Asian American students have also held steady, at approximately 6.5 percent.
Hispanic students have increased notably in graduate school programs across the U.T. system, from
4,765 students (14.2 percent) in 1996 to 6,225 (17.2 percent) in 2001. At U.T.-Austin, substantially
more Hispanics and Asian Americans are in graduate school than in 1996. [80) However, the number of
African Americans in graduate school has declined (from 335 in 1996 to 248 today). [81]
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While the number of African American and Hispanic students admitted to the U.T. Law School has
declined, these two minority groups combined still represent approximately 14 percent of the first year
class. [82] It is clear that even the Law school continues to reflect significant levels of racial diversity.
(831 In 2002, Hispanic Business magazine named the Law School the number one law school in the
country for Hispanics. {84] The increase in the number of minorities enrolled at U.T.-Austin has been
reflected in some of the most coveted majors, such as business, engineering, and the sciences. [85] Most
encouragingly, research shows that across all racial groups, the “top 10-percenters” at the University of
Texas at Austin have perforined as well academically as other students. [86]

Florida has seen similarly positive results. The number of minority students who were enrolled in the

2002 class entering the state’s university system was higher than in 1999 (by approximately 2,000
students), the year prior to the elimination of racial preferences, and the percentage of minority students -
has remained steady (at approximately 36 percent). [87] Every minority group is represented in higher
numbers-African Americans (from 5,099 in 1999 to 5,665 in 2002), Hispanics (from 4,059 to 5,106),

and Asian Americans (from 1,348 to 1,779). [88] The percentages of Hispanic and Asian American
students have increased while the percentage of African American students has decreased. [89] The
admission rates in Florida’s graduate schools have also held steady. [90]

Minority Students Enrolled in Florida’s State
University System (entering class)
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Giov. Jeb Bush, Executive Office of the Governor, “Lt. Governor Brogan Announces Increase in Minarity
Enrallment at the University of Florida,” Press Release, One Florida Initiative, Sept. 6, 2002.

The state’s flagship institution, the University of Florida at Gainesville, has seen larger numbers of
minorities enrolling as well. For the class entering in the fall 2002, the numbers of first-time-in-college
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African American students increased over the previous year by 43.26 percent, from 460 students to 659
students. [91}] The number and percentage of African American students at U.F.-Gainesville is now
higher than in 1999. Similarly, the number of Hispanic students grew in one year by 13.13 percent (from
716 to 810 students), and the number of Asian American students grew by 6.78 percent (487 to 520). [92]

The University of California system has slightly increased its minority enrollment through race-neutral
alternatives. [93] In the freshman classes that accepted offers of admission to the various U.C. campuses
in the fall of 2002, black and Hispanic students constituted 17.2 percent of the total student population, a
level that exceeded the proportion enrolled under the previous race-based admissions system in 1997
(16.9 percent). [94] The percentage of African American and Hispanic students accepting offers of
admission has increased each year since 1998.

Percentage of African-Americans & Hispanics in
University of California System
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University of California, “Distribution of Statement to Register (S1Rs) for Admitted Freshman Fall
1997 through 2002,” Online at hitp:/farww ucop.edu/news/factsheels/froshsirs97-021.pdf

The picture at the U.C. system’s most selective campus, U.C.-Berkeley, is more complicated. One
factor is the University’s agreement with the City of Berkeley to limit the size of the student body,
resulting in a decrease in the number of students admitted. Another factor is a one-time precipitous drop
in the number of minority students enrolled. In 1998, the year after race-preferential policies were
prohibited, the percentage of African American and Hispanic students admitted dropped sharply from
21.1 percent to 10.1 percent of the student body. Each year subsequently, the numbers of minorities
have increased. By 2002, the numbers of students from these under-represented groups is 14.7 percent-
still below the rate of admission in 1997, but significantly higher as the new policies are being fully
implemented. [95]

While U.C.-Berkeley admits fewer minorities, the admission rates of other institutions within the U.C.
system are dramatically higher. For example, at U.C.-Riverside there are more than twice as many
African American students as in 1997 and at U.C.-Riverside the numbers are almost double.

There are signs that the statistics on minority participation will improve over time. In all three states, the
trend lines for the numbers of minorities being admitted to college-and to the most selective schools
within those colleges-are all up, year after year. Moreover, the value of many race-neutral projects may
not be experienced for several years, as they gradually transform the educational system through teacher
training programs and enhanced preparation of young people.

http://www.ed.gov/offices/fOCR/raceneutralreport.html 3/31/03



- KACE-NEUTKAL APPROACHEN IN EDUCA LIUN: Page 29 ot 35

These encouraging admissions statistics have been achieved even though Texas, California and Florida
officials are at a disadvantage because they not playing on a level field. While officials in these states
are strictly limited to race-neutral admissions strategies, their competitors around the country are able to
employ race-based policies. This no doubt depresses the minority participation rates at these three state
university systems.

CONCLUSION

“I have a dream that my four little Ho single race-_neutral program is a panacca. What
children wilt ane day live in a nation is needed now is more research and discussion
where they will not be judged by the about the varieties of race-neutral programs that
calor of their skin but by the contert of might be employed in different settings. This
their character” research must be unbiased and objective. As
Dr. Martin Luther King Jr. Americans, we owe it to our heritage and to our
children to meet these educational and civil rights

challenges head on, rather than looking for shortcuts that perpetuate poor educational achievement and
divide us by race. If we are persistent in implementing race-neutral approaches, the end result will be to
fulfill the great words of Dr. Martin Luther King Jr., who dreamed of the day that all children will be

judged by the content of their character and not the color of their skin.m
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Behind the Fight
Over Race-Conscious Admissions

Advocacy groups—working together—helped shape the legal and political debat

BY PETER SCHMIDT

applicants in the national debate over affirmative ac-
tion on campuses. No, the forces aligned against them

are much more formidable.
The attacks on race-conscious admissions policies, which

C OLLEGES are not just up against a few rejected white

.cant share of their financial support from

freedom-of-information laws to force col-
leges to disclose how much weight they give
to race and ethnicity in admissions decisions.

All four groups have derived a signifi-

MICHIGANQ

have now reached the U.S. Supreme Court in two cases in-  many of the same conservative foundations, . m
volving the University of Michigan at Ann Arbor, have been  including the John M. Olin Foundation, the - Z ¥ L ()
propelled by a network of conservative advocacy groups  Lynde and Harry Bradley Foundation, and  Additional articles and documents are at
that share a common belief that such policies are both un-  the Sarah Scaife Foundation. And, to vary-  httpichronicle.com/indepth/michigan

constitutional and morally wrong.
“Organizations drive this debate on both sides” says
Ward Connerly, one of the effort’s most prominent leaders,

who points out that much of the defense of race-conscious
admissions has also come from advocacy groups. “This is
all a war in the trenches between organizations, and indi-
viduals are just selected to further the aims of the organi-
zations. That is the reality.”

Most of the groups opposed to race-conscious admissions
work closely with one another,
and all of them meet, at least oc-

AV It EA L] S3'Mll  casionally, to share ideas and dis-
cuss new avenues of attack. Sev-
eral have close ties to the Bush

administration, which they plan to call upon to force col-
leges to comply with any Supreme Court decision striking
down race-conscious admissions policies.

Even if the Supreme Court sides with Michigan, the groups
plan to continue their attack by promoting legislation and
ballot referendums to ban racial and ethnic preferences, and
by appealing to their supporters on campuses and in the gen-
eral public to put pressure on colleges to change.

A Supreme Court decision in favor of Michigan “does
not mean that the states cannot prohibit [race-conscious
policies]. It does not mean that Congress cannot prohibit
them. It does not mean that colleges should not voluntari-
ly get rid of them,” says Roger B. Clegg, general counsel
for the Center for Equal Opportunity, one of the leading
opponents of racial and ethnic preferences.

LEADING THE CHARGE

Three groups are at the forefront of this fight.

The Centér for Individual Rights, a Washington-based
nonprofit legal organization with an annual budget of about
$1.7-million, represents the Michigan plaintiffs and has
waged most of the other court battles against colleges’ af-
firmative-action policies.

The American Civil Rights Institute, a Sacramento-based
group with an annual budget of more than $1.4-million, suc-
cessfully led a ballot initiative to amend Washington State’s
constitution to ban racial and ethnic preferences. Its chair-
man, Mr. Connerly, led the successful campaign for a sim-
ilar ballot measure in California and plans to have his group
promote similar constitutional amendments in other states
if the Supreme Court rules in Michigan’s favor.

The Center for Equal Opportunity, which is based in Ster-
ling, Va., and has an annual pperating budget of about $1-
million, has studied and publicized the use of preferences
7y colleges in an attempt to pressure the institutions to drop
such policies. The group also has been urging sympathetic
itate and federal officials to crack down on any race-based
ollege policies that they regard as legally questionable.

A fourth organization, the 4,500-member National Asso-
siation of Scholars, has aided the cause, largely by encour-
aging opposition to race-conscious policies on campuses and
tlsewhere, by sponsoring research that seeks to rebut claims
that racial diversity has educational value, and by using state

ing degrees, all four have worked with a
network of other organizations, both conservative and lib-
ertarian, that support their cause. .
Each month, the Center for Equal Opportunity and the
Heritage Foundation assemble representatives from many
of those organizations for meetings of what'is called the
Civil Rights Working Group. Modeled after the liberal
Leadership Conference on Civil Rights—a well-established
coalition of groups involved in advocacy on behalf of
women and minority groups—the gathering is intended to

bring its participants up to speed on one
anothers’ activities in regards to affirmative
action and other issues.

“There is a lot of task-oriented discussion
that goes on,” says Mr. Clegg, of the Cen-
ter for Equal Opportunity. “We talk about
who is doing what, and what needs to be
done, and who is in a position to do it.”

Many prominent opponents of race-con-
scious admissions—including Mr. Clegg;

Clint Bolick, the vice president of the Institute for Justice;
and Curt A. Levey, director of legal and public affairs for
the Center for Individual Rights—also work together as
leading members of the Civil Rights Practice Group of the
Federalist Society for Law and Public Policy Studies, a
25,000-member, Washington-based organization for lawyers
and law students with conservative or libertarian values.
Several conservative organizations, including the Center
for New Black Leadership and the Independent Women's
Forym, both based in the Washington area, have sought to
help the cause by speaking out against race-conscious ad-
missions policies and by filing amiicus curige, or “friend of
the court,” briefs on behalf of those challenging such poli-
cies in court. Like-minded public-interest law outfits, includ-
ing the Pacific Legal Foundation and the Southeastern Le-
gal Foundation, have pitched in by submitting similar briefs
and, in Pacific’s case, providing direct legal assistance to de-
fend California’s ban on preferences from legal challenge.



GOALS AND ASSISTS

To be sure, not every challenge to race-conscious admis-
sions policies has been the work of some advocacy group.

Most notably, Lee Parks, an Atlanta-based lawyer, worked
alone in handling a lawsuit that led to the key August 2001
decision, by the U.S. Court of Appeals for the 11th Circuit,
that struck down the University of Georgia’s race- and gen-
der-conscious admissions policies as illegally discriminating
against white and female applicants.

“A lot of times, when you work with a group that is in-
volved for ideological reasons, the quid pro quo for their sup-
port is that they will litigate the ideological issue to fruition,”
Mr. Parks says “We weren’t out to change the world. We just
had 12 women who we wanted to be in school.”

And one group leading the charge against racial prefer-
ences in admissions, the Center for Individual Rights, main-
tains that other groups have had little impact on its cases or
influence on its work.

Terence 1. Pell, the president of the Center for Individ-
ual Rights, refused to be interviewed at length for this ar-
ticle because, he said, “it is not appropriate for us to be in

a story about a movement against affirmative action. We
are not that kind of organization. We are a law firm. We
represent clients in lawsuits. And we represent those clients
and not some larger cause.”

There's no question, however, that several of the other
groups opposed to racial and ethnic preferences have
worked in tandem.

In 1998, officials of the American Civil Rights Institute,
the Center for Equal Opportunity, the Heritage Foundation,
and the Institute for Justice undertook the Project for All
Deliberate Speed, through which they jointly contacted the
attorneys general of all 50 states and urged them to comb
through statutes for affirmative-action policies that recent
Supreme Court decisions had rendered unconstitutional.

In recent months, the American Civil Rights Institute, the
Center for Equal Opportunity, and the National Associa-
tion of Scholars have jointly worked to rid Michigan and
other colleges of programs that completely exclude white
and Asian students. The programs—many of them summer
programs or fellowships—are much harder to defend than
admissions programs that merely consider race. The schol-
ars’ group is urging its members to report any such pro-
grams on their campuses to the center and the institute,
which, in turn, have been sending the colleges warnings that,
should they fail to drop the programs, complaints will be
filed with the Education Department’'s Office for Civil
Rights.

Lee Cokorinos, research director of the liberal, New York-
based Institute for Democracy Studies, has extensively stud-
ied the groups opposing affirmative action and their links
and common sources of financial support. A book on his

findings, The Assault on Diversity: An Organized Challenge
to Racial and Gender Justice (Rowman and Littlefield), is
due out in April.

Mr. Cokorinos characterizes the various challenges to col-
leges' affirmative-action programs as “a project of the ma-
jor foundations of the political right,” carried out “by a well-
funded, nationally based network.”

“They are on a mission,” Mr. Cokorinos says, and their
goal, is “essentially trying to eliminate the gains of the civ-
il-rights movement.”

But Mr. Bolick of the Institute for Justice argues that the
groups involved in the effort have no choice but to rely on
the same philanthropies and to try to coordinate their activi-
ties. “Corporate America is emphatically not interested in sup-
porting the fight against racial preferences,” Mr. Bolick says.

“Most foundations,” he adds, “are liberal to begin with,
and, of those who support conservative groups, only a hand-
ful have been supportive of this issue.”

“] wish there was a vast right-wing conspiracy,” he says.
“But, in fact, the resources among conservative groups are
so finite that we have to specialize.”

JUSTICE POWELL'S HANDIWORK

The same man whose words gave rise to today’s race-
conscious admissions policies also helped plant the seeds of
their potential demise.

The late Lewis F. Powell Jr. is well known as the author
of the Supreme Court opinion, in the landmark Regents of
the University of California v. Bakke case of 1978, that
held that colleges could not use race-based admissions quo-
tas but could give some consideration to applicants’ race to
promote educational diversity, which he viewed as a com-
pelling government interest.

What is less well known is that he also played a key role
in the birth of the conservative legal-advocacy movement.
"~ In 1971, just months before he was appointed to the
Supreme Court, Mr. Powell, a conservative and a lawyer in
private practice, wrote a memorandam to the U.S. Cham-
ber of Commerce in which he decried the influence that
environmental and consumer-advocacy groups were exert-
ing on the government. He suggested the creation of a non-
profit legal center to promote the interests of business.

" The California Chamber of Commerce took his idea and
ran with it, working to establish, in 1973, the conservative
Pacific Legal Foundation to promote individual rights, prop-
erty rights, and free emerpnse in that region. The new or-
ganization had little trouble attracting the financial support
of like-minded businesses and philanthropies, and it quick-
ly inspired the credtion of other regional centers, such as
the Colorado-based Mountain States Legal Foundation and
the Atlanta-based Southeastern Legal Foundation, as well
‘as nationsl organmtxons such as the Washington Legal
Foundation, all with similar missions.

Although the Pacific Legal Foundation’s primary focus
was fighting environmental regulations, it also took interest
in issues related to race, filing an amicus brief with the
‘Supreme Court on behalf of the plaintiffs in Bakke.

. Several-df:ithe 'other groups modeled after it ‘also got in-

“volved*in_race-related litigation, and, over the following
.decades, had » hand in efforts to oppose government set-

asides for- members of minority groups and to limit the
reach and duration of school-desegregation plans

In a case that was a precursor for the current debate over
race-conscious admissions, the Washington Legal Founda-
tion represented Daniel J. Podberesky, who sued the Uni-
versity of Maryland at College Park in 1990, after being de-
nied a scholarship reserved for black students. The US.
Court of Appeals for the Fourth Circuit struck down the
Maryland scholarship program as discriminatory in a 1994
ruling that the Supreme Court subsequently let stand.



LITIGIOUS GADFLIES

The Center for Individual Rights arrived on the legal-ad-
vocacy scene in 1988. Founded by Michael S. Greve and

In January 1999, the center published two “handbooks”
for distribution on college campuses. One, meant for college
trustees and administrators, advised them on steps they could
take to avoid a lawsuit over their admissions policies, and

“There Is a lot of task-oriented discussion that goes

told trustees that they could be held per-
sonally liable if their institution was

on. We talk about who Is doing what, and what

found guilty of discrimination. The oth-
er bandboek, advertised in student

needs to be done, and who is in a position to do it.”

newspapers, fnstructed students on how

Michael P. McDonald, who had worked together at the
Washington Legal Foundation, the center’s mission was to
champion the civil liberties that conservatives valued.

The center followed a markedly different strategy, how-
ever, than other conservative public-interest law groups.

It rejected the filing of briefs as an effective means of
expressing its views because it believed that the courts gen-
erally gave the briefs little weight, and that it could have
more impact if it became directly involved in litigation.

Borrowing a key tactic of the American Civil Liberties
Union and other liberal public-interest groups, it chose not
to maintain a large, expensive, in-house staff, and instead
has turned to outside lawyers, working pro bono, to do much
of its advocacy work.

The center quickly got pulled into the higher-education
arena by making a name for itself as a leading defender of
the free-speech rights of professors who believed that they
had been disciplined or denied promotions for espousing
“politically incorrect™ ideas. Many professors were referred
to the center by the National Association of Scholars.

In 1993, the center leaped squarely into the middle of
the affirmative-action debate by agreeing to help represent
the four white plaintiffs in Hopwood v. Texas, a lawsuit chal-
lenging the admissions policies of the law school at the Uni-
versity of Texas at Austin.

Ever since then, the organization “has been front and cen-
ter in the litigation crusade” against race-conscious admis-
sions policies, says Mr. Bolick of the Institute for Justice:

In March 1996, the U.S. Court of Appeals for the Fifth
Circuit handed the center a stunning victorv, striking down

the Texas law school’s admissions policies in a ruling that
rejected what many had assumed was settled law. Citing
Supreme Court decisions dealing with affirmative action in
employment and contracting, in which the majority held
that racial and ethnic preferences were justified only as
remedies for past discrimination, the Fifth Circuit held that
the diversity rationale articulated in Justice Powell’s opin-
ion in Bakke no longer applied.

The Hopwood decision was binding only in the Fifth Cir-
cuit—the states of Texas, Mississippi, and Louisiana—but
the Center for Individual Rights promptly took the battle
elsewhere, filing a lawsuit against the law school at the Uni-

versity of Washington at Seattle in March 1997. (The US.

Court of Appeals for the Ninth Circuit ruled in favor of
the University of Washington in December 2000, and the
U.S. Supreme Court opted not to hear that case.)

"Soon after the Washington lawsuit was filed, several Michi-
gan lawmakers enlisted the center’s help in mounting a le-
gal challenge to the admissions policies of the University of
Michigan at Ann Arbor. The center selected its plaintiffs
from dozens of prospects forwarded to it by lawmakers, and
filed two lawsuits against Michigan in the fall of 1997, with
one suit opposing the university’s law-school admissions
policies, the other taking on the undergraduate admissions
policies of the College of Literature, Science, and the Arts.
Mr. Greve subsequently described both the Michigan and
Washington cases as “part of a larger strategy to put the
consideration of race beyond the reach of the state.”

they could scrutinize their institution’s
admissions pelicies for racial and ethnic
bias and file a suit. Publicly, college of-
ficials denounced the handbooks as a scare tactic, and dis-
puted the center’s interpretation of the law. Privately, at least
one, the University of Virginia, began reviewing and tin-
kering with its admissions policies to limit its legal exposure.

THE POLITICAL ARENA

While the Center for Individual Rights has worked
through the courts, Mr. Connerly and his American Civil
Rights Institute have sought to use ballot initiatives to ban
racial and ethnic preferences.

Mr. Connerly, a Sacramentc businessman, undertook his
first major assault on preferences as a member of the Uni-
versity of California Board of Regents. Having heard com-
plaints that the university was discriminating against white
applicants, he persuaded his fellow board members, in July
1995, to ban the university's use of racial, ethnic, and gen-
der preferences in admissions, hiring, and contracting.

Mr. Connerly’s success attracted the attention of two
leading members of the California Association of Scholars
who had drafted a ballot initiative to ban all state and lo-
cal agencies, including public colleges, from using racial, eth-
nic, and gender preferences. Mr. Connerly was recruited in
late 1995 to lead the campaign for the amendment to the
state’s constitution, known as Proposition 209. Although Mr.
Connerly is the child of mixed-race parents, many people
regard him as black, and his public advocacy of Proposi-
tion 209 made it hard for opponents on campuses and else-
where to characterize the measure as a white man’s back-
lash. It passed in the November 1996 elections, with 54 per-
cent of the vote. Lawyers from the Center for Individual

Rights and the Pacific Legal Foundation helped defend it
‘against various legal challenges.

In January 1997, Mr. Connerly announced the establish-
ment of the American Civil Rights Institute and its com-
panion political-action group, the American Civil Rights
Coalition. One of the groups’ first targets was Washington
State, where the American Civil Rights Coalition led a suc-
cessful campaign on behalf of Initiative 200, a preference
ban adopted by the state’s voters in November 1998. Like
California’s Proposition 209, it had been strongly opposed
by college presidents and campus groups.

The mere fact that Mr. Connerly was planning a similar
ballot campaign in Florida was enough to prompt Gov. Jeb
Bush, a Republican, to end the use of racial and ethnic pref-
erences by most state agencies in November 1999, and to
persuade the state university system’s governing board to
drop race-conscious admissions policies in favor of a plan
to guarantee a spot at a public university to the top 20 per-
cent of graduates from cvery state high school.

As chairman of the American Civil Rights Institute—a
position for which he is paid more than $260,000 annual-
ly—Mr. Connerly continues to barnstorm the nation, speak-
ing out against preferences wherever there is an audience
willing to hear his views. He also has mounted a new bal-
lot campaign in California for the Racial Privacy Initiative,
a proposed constitutional amendment that would prohibit
public colleges and other state agencies from even gathes
ing information on race.



TURNING UP THE HEAT

The third major force in fighting race-conscious admis-
sions, the Center for Equal Opportunity, was established by
Linda Chavez, a prominent conservative activist, in 1995.

In an effort to bring public and political pressure to bear
on public colleges, the center has sought to use colleges’
own admissions data to generate public and political pres-
sure for them to drop affirmative action.

The impact of the center’s work is difficult to gauge. But
there is no doubt that it spurred Virginia’s attorney gener-
al's office to advise public colleges there to curtail their use
of race-conscious admissions over the past year. And at least
two institutions, the University of Virginia and the Univer-
sity of Massachusetts at Amherst, have altered their ad-
missions policies partly in response to the center’s scrutiny.

The National Association of Scholars, which emphatical-
ly rejects the label “conservative,” has been drawn into the

fray out of members’ belief that racial preferences in ad- .

missions erode the academic quality of colleges and foster
a campus climate that is racially and ethnically polarized,
making it harder for students to transcend their back-
grounds and learn new perspectives.

“We have seen, as our special mission in this, making the
academic arguments,” says the association’s president,
Stephen H. Balch. “We think our contribution to the de-
bate is to talk about the intellectual and educational side.”

The association has helped the Center for Equal Op-
portunity gather information, published a long list of stud-
ies and articles critical of affirmative action, sought to re-
fute assertions by officials at the University of Michigan
and elsewhere that race-conscious admissions policies have
educational benefits, and spoken out in support of legisla-
tive efforts to ban racial and ethnic preferences.

“I think there is much more opposition to preferences
today in the academy than there ever would have been had
we not been around,” Mr. Balch says.

In recent years, the opponents of race-conscious college
admissions appear to have gained an especially powerful
and well-financed ally: the Bush administration.

Several veterans of the fight against racial and ethnic pref-
erences have been named by President Bush to key leader-

ship posts They include Brian W. Jones, the Education De-
partment’s general counsel, and Gerald A. Reynolds, the head
of the Education Department’s Office for Civil Rights, each
of whom is a former president of the Center for New Black
Leadership. (Mr. Reynolds also worked for the Center for
Equal Opportunity.) Also in this group is the Justice Depart-
ment’s top lawyer, Solicitor General Theodore B. Olson, who,
as a lawyer in private practice, aided the Center for Individ-
ual Rights by providing pro bono representation to the plain-

tiffs in Hopwood, the University of Texas law-school case. *

The Justice Department has submitted briefs to the
Supreme Court urging it strike down Michigan’s policies,
and Mr. Olson chose to participate in oral arguments in the
case. Meanwhile, the Education Department’s Office for
Civil Rights has signaled, in handling discrimination com-
plaints lodged against race-exclusive college programs, that
it intends to take a hard line on bias against white students.

Mr. Connerly says the Bush administration “is looking at

the issue of civil rights in a different way” than the Clin- -

ton administration, which, he contends, “had an incestuous
relationship™ with minority-advocacy groups, and obstruct-
ed efforts to end racial and ethnic preferences.

“There is an incestuous relationship now—it is just that
there are different families involved,” Mr. Connerly says.

CONTINGENCY PLANS

Mr. Pell of the Center for Individual Rights says he is
confident that the Supreme Court will strike down race-
conscious admissions in the Michigan cases, and that the
nation’s colleges will quickly fall into line.

“We are hopeful, and we think that the Michigan cases
will provide the court with an opportunity to settle the ad-
missions issue once and for all,” he says.

But lawyers from the American Civil Rights Institute, the
Center for Equal Opportunity, and the Pacific Legal Foun-
dation are skeptical that colleges would be in any hurry to
comply with such a ruling.

“Many colleges’ admissions programs are very tightly
tied, philosophically, to the concept of race preferences, and,
in some cases, sex preferences,” says John H. Findley, a top
lawyer for the Pacific Legal Foundation, who predicts that
colleges will engage in “massive resistance.”

“Will they cheat? Yes, absolutely, they'll cheat. To them,
diversity is a religion, it is a way of life. They are commit-
ted to it on an emotional and moral level,” says Mr. Parks,
the lawyer who handled the University of Georgia case.

Nearly seven years aftex California’s passage of Proposi-
tion 209, the Pacific Legal Foundation suspects that the uni-
versity system continues to discriminate against white ap-
plicants, only in a less overt manner. The group is seeking
university admissions data in an effort to prove such bias.

“Getting the smoking gun is what we are all about right
now,” says Harold E. Johnson, a lawyer for the group.

Mr, Balch of the National Association of Scholars says
that, in the event of a Supreme Court ruling against Michi-
gan, “the role of the NAS would be, first and foremost, to
help make sure that institutions comply.”

The American Civil Rights Institute, the Center for Equal
Opportunity, and the National Association of Scholars be-
lieve that the system that they have developed for weed-
ing out race-exclusive programs can be duplicated and used
to eliminate race-conscious admissions policies as well.

“It seems like every day we get one or two letters or e-
mails asking us to look into the legality of some program,”
says Edward J. Blum, director of legal affairs for the Amer-
ican Civil Rights Institute. If the Supreme Court rules
against Michigan, the three groups also plan to “act as
watchdogs for how new admissions standards are crafted.”

* Mr. Clegg of the Center for Equal Opportunity predicts
that such a ruling would embolden more lawyers in private
practice to take on similar admissions cases, partly because
the losing colleges would be required, under current civil-
rights laws, to pay the plaintiffs’ fees.

If the Supreme Court issues ambiguous or nuanced rul-
ings in the Michigan cases, or strikes down Michigan’s poli-
cies on fairly narrow, technical grounds, the likely result will
be more lawsuits by conservative groups intended to force
the courts to clarify the law.

If the Supreme Court upholds race-conscious admissions,
Mr. Connerly says that the American Civil Rights Institute
will respond by mounting a series of new ballot campaigns
aimed at amending states’ constitutions to ban preferences.

“Michigan would be ripe,” he says. "
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diversity was not a compelling governmental interest, because prior litigated issues were
not identical to current litigation.

OUTCOME: The court affirmed that the race-based classifications in the diversity
admissions policy violated due process, rendering the admissions policy unconstitutional,
but vacated the permanent injunction and remanded for an evidentiary hearing to give
appellants an opportunity to provide an alternate policy.
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HNB3 A fundamental and fongstanding principle of judicial restraint requires that courts
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avoid reaching constitutional questions in advance of the necessity of deciding
them.

(3 Constitutional Law > Civil Rights Enforcement > Civil Rights Act of 1871 > State Action
Constitutional Law > Civil Rights Enforcement > Civil Rights Generally
HN9¥ Nonremedial racial balancing is unconstitutional.

(1 Constitutional Law > Civil Rights Enforcement > Civil Rights Act of 1871 > State Action

Constitutional Law > Substantive Due Process > Scope of Protection

HN10% When reviewing whether a state racial classification is narrowly tailored, the court
considers factors such as: (1) the efficacy of alternative race-neutral policies, (2)
the planned duration of the policy, (3) the relationship between the numerical goal
and the percentage of minority group members in the relevant population or work
force, (4) the flexibility of the policy, including the provision of waivers if the goal
cannot be met, and (5) the burden of the policy on innocent third parties. These
factors are particularly difficult to assess where, the policy is not tied to identified
past discrimination.

Governments > Courts > Authority to Adjudicate

Governments > Local Governments > Education

HN11% The administration and management of educational institutions are beyond the
competence of judges and are within the special competence of educators,
provided always that the educators perform within legal and constitutional bounds.

Constitutional Law > Substantive Due Process > Scope of Protection
HN12% A racial classification cannot continue in perpetuity but must have a logical
stopping point.

B Civil Procedure > Injunctions > Permanent Injunctions

HN13y An injunction should be tailored to restrain no more than what is reasonably
required to accomplish its ends. Although injunctive relief should be designed to
grant the full relief needed to remedy the injury to the prevailing party, it should
not go beyond the extent of the established violation.

Civil Procedure > Injunctions > Permanent Injunctions
HN14y An evidentiary hearing is not required before issuing a permanent injunction.
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JUDGES: Before ERVIN, LUTTIG, and KING, Circuit Judges.
OPINION: [*700] OPINION

PER CURIAM: n1

nl The opinion in this case was prepared by Judge Ervin, who died before it was filed. The
remaining members of the panel continue to concur in what Judge Ervin wrote. The opinion is
accordingly filed by a quorum of the panel pursuant to 28 U.S.C. § 46(d).

The question before this Court is whether an oversubscribed public school [**3] may use a
weighted lottery in admissions to promote racial and ethnic diversity in its student body. The
current appeal is the latest chapter in the history of this Court's involvement in the Arlington
County, Virginia public school system.

Our earlier involvement concerned the desegregation of the Arlington County school system.
n2 This preceding chapter was brought to a close in Hart v. County School Bd. of Arlington
County, Virginia, where we affirmed the remedial policy of the Arlington County School Board
("School Board") to achieve a unitary school district. 459 F.2d 981, 982 (4th Cir. 1972), The
current chapter brings us full circle. In the present case, we examine the admissions policy
("Policy") of the Arlington Traditional School ("ATS"), whose goal was not to remedy past
discrimination, but rather to promote racial, ethnic, and socioeconomic diversity.

n2 Our involvement in the desegregation of the Arlington County public school system is
summarized in Brooks v. County School Bd. of Arlington County, Virginia, 324 F.2d 303, 304-
05 (4th Cir. 1963).

Two ATS applicants, Grace Tuttle ("Tuttle") and Rachel Sechler ("Sechler"), filed suit under
28 U.S.C.A. 88 2201, 2202 (West 1994) and 42 U.S.C.A. §§ 1981, 1983 (West 1994) to
enjoin the School Board permanently from implementing Its Policy. The district court granted
the injunction [*701] and ordered the School Board to conduct a double-blind random
lottery for future ATS admissions. The School Board appealed the decision.

Today, we hold that the School Board's Policy violated the Equal Protection Clause of the
Fourteenth Amendment. Since the Supreme Court has not resolved the question of whether
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diversity is a compelling governmental interest, we assume without deciding that diversity
may be a compelling interest and find that the Policy was not sufficiently narrowly tailored to
pass constitutional muster.

Although we affirm the district court's holding that the Policy was unconstitutional, we find
that the district court abused its discretion when it ordered the School Board to adopt a
specific admissions policy. We therefore vacate the permanent injunction and remand to
allow an evidentiary hearing in which the School Board [**5] may present alternative
admissions policies for the district court's review.

I.

ATS is an alternative kindergarten, one of three alternative schools operated by the School
Board that claims to teach students in a "traditional” format. Admission is not based upon
merit but rather solely upon availability.

The currently challenged Policy was created in response to prior litigation. In the earlier case
permanently enjoined ATS from implementing its former admissions policy and ordered the
School Board to make "invitations for admissions to the alternative schools[like ATS] in strict
order of the lottery selections, for all grade levels, as long as a random lottery procedure
continues to be employed." In so doing, the district court concluded that diversity couid
never constitute a compelling governmental interest and, in the alternative, even if it could,
that the earlier program was not sufficiently narrowly tailored to further diversity.

The plaintiff in Tito submitted a proposed Order Granting Declaratory Relief and Permanent
Injunction containing a provision that "permanently [**6] restrained and enjoined [the
School Board] from using race, color or ethnicity as a factor in offering invitations for
admission” to ATS. The district court found this provision "overbroad" because "this proposal
would go beyond what is necessary to decide the case at hand." The district court added,
"the court has ruled that the alternative schools' admissions policy 'as implemented' . . . is
unconstitutional. The court declines to anticipate and foreclose any attempt by the School
Board to achieve by other means the goals expressed in its admissions policy."

Instead of appealing the Tito decision, the School Board adopted a new Policy in February
1998. This Policy had two goals: (1) "to prepare and educate students to live in a diverse,
global society” by "reflecting the diversity of the community" and (2) to help the School
Board "serve the diverse groups of students in the district, including those from backgrounds
that suggest they may come to school with educational needs that are different from or
greater than others." The Policy defined diversity using three equally weighted factors: (1)
whether the applicant was from a low-income or special family background, (2) whether
[**7] English was the applicant’'s first or second language, and (3) the racial or ethnic
group to which the applicant belonged. Through this Policy, ATS sought to obtain a student
body "in proportions that approximate the distribution of students from those groups in the
district's overall student population.”

Under the Policy that ATS implemented in 1998-99 and that is challenged here, ATS accepted
applications from the general public without restriction. Because the applicant pool was larger
than the number of available positions, ATS offered admission to applicants based on a
lottery. In 1998, ATS had 185 applicants for only 69 available positions.

[*702] First, ATS offered admission to applicants who were the siblings of older students
already attending ATS. n3 In 1998, there were 23 ATS sibling-applicants, leaving 46 positions
available for admission to ATS. Next, because the total ATS applicant pool, including siblings,
was not within 15% of the county-wide student population percentages for all three factors, a
sequential, weighted random lottery among the 162 non-sibling applicants determined the
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remaining 46 offers for admission to ATS. n4 The probabilities associated with [**8] each
applicant's lottery number were weighted, so that applicants from under-represented groups,
as defined by the Policy, had an increased probability of selection. nS

n3 This sibling preference was not challenged in either Tito or the current case.

n4 The following table summarizes relevant data on offers of admission at ATS for the 1998-
99 school year (J.A. 64, 65, 133):

[SEE TABLE IN ORIGINAL]

n5 Each applicant's "lottery weight" was calculated as the product of the individual weights
for the three factors. For the relative weights utilized in the lottery for each of the three
separate factors, see table supra note 4.

Tuttle and Sechler (the [**9] "Applicants") did not have siblings attending ATS. Moreover,
they had no increased probability of selection in the lottery based on their diversity factor
classifications, and they were not selected for admission in the lottery process. As a result,
they did not receive admission offers. The Applicants, by and through their Next Friends,
parents Steven Tuttle and Charlotte Sechler, filed a Complaint and a Motion for Preliminary
Injunction against the School Board to stop ATS' weighted admission process.

During the preliminary injunction motion hearing, the Applicants moved to consolidate the
hearing with a trial on the merits pursuant to Fed. R. Civ. P. 65(a)(2). The School Board
objected, arguing that unless the district court accepted as a matter of law that diversity was
a compelling state interest, the School Board should be given an opportunity to present
evidence on that point. The district court refused to grant the School Board an evidentiary
hearing.

On April 14, 1998, without further proceedings, the district court ruled in an [*703]
unpublished memorandum opinion that the Applicants were entitled to permanent injunctive
relief. See Tuttle v. Arlington County School [*¥*10] Bd., 1998 U.S. Dist. LEXIS 22578, No.
CA-98-418-A, at 11 (E.D. Va. April 14, 1998) (unpublished memorandum opinion). In so
ruling, the district court reiterated that as a matter of law, "diversity was not a compelling
governmental interest" because the only compelling governmental interest to justify racial
classifications was "to remedy the effects of past discrimination.” Id. at 8. At the district
court's request, the Applicants submitted a proposed order.

The School Board filed two objections to the proposed order. First, the School Board argued
that the district court had impermissibly intruded upon the School Board's discretion by
ordering it to institute a "double-blind random lottery without the use of any preferences" to
admit students to ATS. Second, the School Board objected to being permanently enjoined
from not only using race, color, and national origin, but also family income and first language
in admitting students to ATS. On April 23, 1998, the district court overruled these objections
and entered the proposed order. The next day, the School Board appealed to this Court.

We address three issues on appeal. First, the Applicants argued that the School Board was
collaterally estopped from [**11] disputing the district court's conclusion of law that
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diversity is not a compelling interest. Second, the School Board argued that the Policy does
not violate the Equal Protection Clause of the Fourteenth Amendment. Third, the School
Board argued that the district court's permanent injunction was overbroad.

I1.

35 F.3d 997, 1005 (4th Cir. 1994).

We review racial classifications under strict scrutiny. See Adarand Constructors, Inc. v. Pena,
515 U.S. 200, 227, 132 L. Ed. 2d 158, 115 S. Ct. 2097 (1995).

There is disagreement among the parties concerning our standard of review of the district
court's injunction. The School Board argued that since the district court based its injunction
solely upon its interpretation of the applicable law, we should review de novo. See Williams v.
United States Merit Sys. Protection Bd. , 15 F.3d 46, 48 (4th Cir. 1994) ("This court reviews
a decision pertaining to injunctive relief de novo when it rests solely on a premise as to the
applicable rule of law, and the facts are established or of no controlling [**12] relevance.")
(citation omitted). Since the School Board does not challenge the district court's authority to
grant an injunction but rather the scope of the injunction granted, we believe that Williams is
inapposite here and "N?Treview the district court's permanent injunction for an abuse of
discretion. See Wilson v. Office of Civilian Health and Med. Programs of the Uniformed
Servs., 65 F.3d 361, 363 (4th Cir, 1995).

HN3EThis Court has appellate jurisdiction pursuant to 28 U.S.C.A. § 1292(a)(1) (West 1993 &
Supp. 1998) because the present case is an appeal of an interlocutory order granting an
‘injunction.

III.

As a threshold matter, we must address whether the School Board is collaterally estopped
from claiming that diversity is a compelling governmental interest because it never appealed
the issue in the district court's earlier Tito decision. "N¥%Collateral estoppel "means simply
that when an issue of ultimate fact has once been determined by a valid and final judgment,
that issue cannot again be litigated between the same parties in any future lawsuit." Ashe v.
Swenson, 397 U.S. 436, 443, 25 L. Ed. 2d 469, 90 S. Ct. 1189 (1970). [**13] n6

n6 "For collateral estoppel to apply, the proponent must establish that: (1) the issue sought
to be precluded is identical to one previously litigated; (2) the issue must have been actually
determined in the prior proceeding; (3) determination of the issue must have been a critical
and necessary part of the decision in the prior proceeding; (4) the prior judgment must be
final and valid; and (5) the party against whom estoppel is asserted must have had a full and
fair opportunity to litigate the issue in the previous forum." Sedlack v. Braswell Servs. Group,
134 F.3d 219, 224 (4th Cir. 1998).

[*704] After analyzing the relevant factors, we find that the School Board is not coilaterally
estopped from appealing the district court's legal conclusion that diversity is not a compelling
governmental interest. Because the admissions policy in Tito was markedly different than the
current Policy, the issues decided in Tito were hardly "identical” to the issues currently before
this Court. [**14] Since the district court also concluded that the Tito policy was not
narrowly tailored, the district court's conclusion of law that diversity could never be a

“me sarmmnnA g, 1. 2/e/N



Get a Document - by Citation - 195 F.3d 698

compelling interest was not "necessary" in Tito. Furthermore, the decision in Tito was hardly
"final and valid." The Tito injunction was qualified with "as long as [a] random lottery
selection procedure continues to be employed," implying that the School Board retained the
discretion to choose another random lottery selection procedure. Collateral estoppel,
therefore, does not apply in this case.

The second issue is whether the Policy violates the Equal Protection Clause of the Fourteenth
Amendment. Although race and ethnicity comprise only one of the Policy's three diversity
factors, it is undisputed that the Policy involves a racial classification. “N5FAll racial
classifications are subject to strict scrutiny. See Adarand, 515 U.S. at 227. Under strict
scrutiny, a racial classification must (1) serve a compelling governmental interest and (2) be
narrowly tailored to achieve that interest. Id.

The first question is whether diversity is a compelling governmental interest. This question
[**15] remains unresolved. The only circuit to hold that diversity is not a compelling
interest is the Fifth Circuit. See Hopwood v. Texas, 78 F.3d 932, 944 (5th Cir. 1996) ("Any
consideration of race or ethnicity . . . for the purpose of achieving a diverse student body is
not a compelling interest under the Fourteenth Amendment."), cert. denied, 518 U.S. 1033,
135 L. Ed. 2d 1095, 116 S. Ct. 2581 (1996). In Hopwood, the Fifth Circuit went on to
conclude that the only compelling interest to justify racial classifications was remedying past
discrimination. 78 F.3d at 944. Other circuits have not resolved the issue. In Lutheran
the District of Columbia Circuit commented that it did "not think diversity can be elevated to
the 'compelling’ level," id. at 354, but struck down a challenged regulation as not narrowly
tailored. Id. at 356. The Seventh Circuit observed that the question of whether there may be
compelling interests other than remedying past discrimination remains "unsettled.”
Circuit is the only court of appeals to have addressed the issue of diversity as a compeliing
state interest in the context confronting us today -- the use of race-based classifications in an
790, 796 (1st Cir. 1998) (assuming, without deciding, that diversity may be a compelling
governmental interest).

HN6TWe have never decided the question of whether diversity is a compelling interest. All of
our cases cited by the Applicants are distinguishable because they concerned programs to
remedy past discrimination, n7 a [*705] justification which both sides agree does not
apply in the present case. Even in the remedial context, we have explicitly avoided deciding
the question of whether diversity is a compelling interest. n8

n7 See Alexander v. Estepp, 95 F.3d 312, 315 (4th Cir. 1996) (holding a remedial hiring
program unconstitutional); Podberesky v. Kirwan, 38 F.3d 147, 151-52 (4th Cir. 1994)
(Podberesky II) (holding a remedial race-based scholarship unconstitutional); Maryland
Troopers Ass'n. v. Evans, 993 F.2d 1072, 1074 (4th Cir. 1993) (holding a remedial hiring
program unconstitutional). [**17]

n8 See Alexander, 95 F.3d at 316 (concluding that "even assuming, arguendo, that the
asserted interests [which included, among others, diversity] are compelling, the program is
not narrowly tailored . . ."); Hayes v. North State Law Enforcement Officers Ass'n , 10 F.3d
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207, 213 (4th Cir. 1993) (holding that evidence presented was insufficient to survive
summary judgment "without deciding whether achieving a greater racial diversity . . . is a
compelling state interest”); Podberesky v. Kirwan, 956 F.2d 52, 56 n.4 (4th Cir. 1992)
(Podberesky I) ("The district court did not cite the need for diversity for this program, and it
does not appear that . . . [the] Program was established with this goal in mind."). But see
Talbert v. City of Richmond, 648 F.2d 925, 929 (4th Cir. 1981) (holding that the attainment
of racial diversity was "a legitimate interest”).

Nor has the Supreme Court directly decided this issue. The only applicable Supreme Court
precedent is Justice Powell's concurrence in Regents of Univ. of California v. Bakke, [**18]
where Justice Powell wrote that diversity "furthers a compelling state interest." 438 U.S. 265
at 313,98 S. Ct, 2733, 57 L. Ed. 2d 750. We have interpreted Bakke as holding that #¥7€the
state "is not absolutely barred from giving any consideration to race" in a nonremedial
context. Talbert, 648 F.2d at 928. Although no other Justice joined the diversity portion of
Powell's concurrence, nothing in Bakke or subsequent Supreme Court decisions clearly
forecloses the possibility that diversity may be a compelling interest. n9 Until the Supreme
Court provides decisive guidance, we will assume, without so holding, that diversity may be a
compelling governmental interest and proceed to examine whether the Policy is narrowly
tailored to achieve diversity. Since we conclude below that the Policy was not narrowly
tailored, we leave the question of whether diversity is a compelling interest unanswered. See

Ct. 1319 (1988) ("A "N8Ffundamental and longstanding principle of judicial restraint requires
that courts avoid reaching constitutional questions in advance of the necessity of deciding
[**19] them.").

n9 The Supreme Court did not directly address either the question of whether diversity is a
compelling interest or the current precedential value of Bakke in its most recent affirmative
action equal protection opinion, Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 132 L. Ed.
2d 158, 115 S, Ct. 2097 (1995). As Justice Stevens pointed out, the "proposition that
fostering diversity may provide a sufficient interest to justify such a program is not
inconsistent with the Court's holding today--indeed, the question is not remotely presented in
this case . . . ." Id. at 258 ( Stevens, J., dissenting) (citation omitted).

The second question to address is whether the Policy was narrowly tailored to achieve
diversity. Before we can address that question, we first must determine if we can examine
the race/ethnicity factor separately from the income and language factors. The School Board
argued that the race/ethnicity factor cannot be divorced from the income and first [**20]
language factors. We disagree. Although the Policy is indeed composed of not one but three
factors, each factor works independently of the other. We therefore limit our inquiry to the
race/ethnicity factor and do not reach the income and language factors.

Examining the race/ethnicity factor, we conclude that even under Bakke it was not narrowly

tailored because it relies upon racial balancing. Such “N¥Fnonremedial racial balancing is
unconstitutional. n10
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n10 See Freeman v. Pitts, 503 U.S. 467,494, 118 L. Ed. 2d 108, 112 S. Ct. 1430 (1992)
("Racial balance is not to be achieved for its own sake."); Bakke, 438 U.S. at 315 ("In a most
fundamental sense the argument misconceives the nature of the state interest . . . . It is not
an interest in simple ethnic diversity, in which a specified percentage of the student body is
in effect guaranteed to be members of selected ethnic groups . . ."); Wessman, 160 F.3d at
799 ("The Policy is, at bottom, a mechanism for racial balancing--and placing our imprimatur
on racial balancing risks setting a precedent that is both dangerous to our democratic ideals
and almost always constitutionally forbidden."); Podberesky II, 38 F.3d at 160 ("The program
more resembles outright racial balancing . . . and as such, it is not narrowly tailored . . .").

————————————————— End Footnotes- - ~ - - = - = - = - =~ - - - - HNIOF [*%2]]

[*706] When reviewing whether a state racial classification is narrowly tailored, we
consider factors such as: "(1) the efficacy of alternative race-neutral policies, (2) the planned
duration of the policy, (3) the relationship between the numerical goal and the percentage of
minority group members in the relevant population or work force, (4) the flexibility of the
policy, including the provision of waivers if the goal cannot be met, and (5) the burden of the
policy on innocent third parties." Hayes, 10 F.3d at 216, citing United States v. Paradise, 480
U.S. 149, 171, 94 L. Ed, 2d 203, 107 S. Ct. 1053 (1987). We acknowledge "that these
factors are particularly difficult to assess where, as here, the Policy is not tied to identified
past discrimination." Hayes, 10 F.3d at 216 n.8.

First, we consider whether there are alternative race-neutral policies to promote diversity.
With regard to judicial policymaking in the educational context, we agree with Justice
Blackmun that "the judiciary is ill-equipped and poorly trained for this." Bakke, 438 U.S. at
404 ( Blackmun, J., concurring in part and dissenting in part). [¥*22] As Justice Blackmun
noted, "The #N11Fadministration and management of educational institutions are beyond the
competence of judges and are within the special competence of educators, provided always
that the educators perform within legal and constitutional bounds.” Id. Fortunately, we need
not engage in judicial policymaking today because the School Board's own Alternative
Schools Admission Study Committee offered one or more alternative race-neutral policies in
its Report to the Superintendent. n11 While the Committee ultimately recommended the
currently challenged Policy, the fact that the Committee also proposed one or more race-
neutral alternatives demonstrates that the School Board has race-neutral means to promote
diversity.

nl1 These three alternatives were:

1. Assign a small geographic area to identified alternative schools as the home
school for that area, and fill the remaining spaces in the entering class by means
of an unweighted random lottery from a self-selected applicant pool. The
geographic area would presumably be selected so that its residents would
positively effect the diversity of the school

* % X

2. An additional option was to have all names of an entering class in the county
automatically put into the lottery. All students are then selected at random and
offered admission until the class is full. Another method would be to offer
randomly selected families the opportunity to have their child's name placed in a
second lottery from which those students selected would be offered admission.
This method would require all families, even those not interested in alternative
schools, to make an active choice

- aninn
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ol
3. Each neighborhood school would be allotted a certain number of slots at each
alternative school. The number of slots per school would be determined either by
the percentage of that school's population relative to ATS student population or
by the extent of overcrowding at the school . . . .

----------------- End Footnotes- - - - - - - ---------- [*¥*23]

Second, we consider the planned duration of the Policy. The Policy states that the weighted
lottery will be conducted "for the 1999-2000 school year and thereafter.” Because #N12¥3
racial classification cannot continue in perpetuity but must have a "logical stopping point,"

2d 854, 109 S. Ct. 706 (1989).

[*¥707] Third, we consider the relationship between the numerical goal and the percentage
of minority group members in the relevant population or work force. The Policy seeks to
achieve racial and ethnic diversity in its classes "in proportions that approximate the
distribution of students from [racial] groups in the district's overall student population." The
means employed by the Policy to achieve such numerical racial and ethnic diversity is racial
balancing.

It is clear that the Policy engages in racial balancing. The School Board attempted to
distinguish its Policy by arguing that, unlike other programs where a percentage of spots is
reserved solely for minorities, this program allows every applicant, regardless of race, to
compete for every available spot. The [**24] School Board also argued that it was not
engaging in straight racial balancing because of the deviation inherent in the lottery.

We conclude that these are distinctions without differences. Although the Policy does not
explicitly set aside spots solely for certain minorities, it has practically the same result by
skewing the odds of selection in favor of certain minorities. Even if the final resuits may have
some statistical variation, what drives the entire weighted lottery process--the determination
of whether it applies and the values of its weights--is racial balancing. The Policy's two goals,
to provide students with the educational benefits of diversity and to help the School Board
better serve the diverse groups of students in its district, do not require racial balancing.
Fourth, we consider the flexibility of the Policy. The School Board argued that the Policy was
extremely flexible because instead of a set numerical goal, the final random results of the
weighted lottery ultimately determined admissions. We disagree. Since ATS admissions are
based on availability, if the applicant pool does not reflect the required 15% racial and ethnic
diversity, each child's probability [*¥*25] of selection in the lottery is adjusted
corresponding to his or her stated race. In Bakke, Justice Powell explained that
constitutionally permissible programs such as the Harvard College admissions program
promote diversity by "treating each applicant as an individua!l in the admissions process.” 438
U.S. at 318. The Policy, like the Davis admissions program in Bakke, does not treat
applicants as individuals. The race/ethnicity factor grants preferential treatment to certain
applicants solely because of their race.

Fifth, we consider the burden of the Policy on innocent third parties. The innocent third
parties in this case are young kindergarten-age children like the Applicants who do not meet
any of the Policy's diversity criteria. We find it ironic that a Policy that seeks to teach young
children to view people as individuals rather than members of certain racial and ethnic
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groups classifies those same children as members of certain racial and ethnic groups. n12

n12 The district court concurred during the earlier Tito case:

The court finds it both unfortunate and potentially pernicious that four year old
children are directed by the state to identify themselves for admissions purposes
as African American, Asian, Caucasian, [or] Hispanic . . . Although presumably
the children's parents complete the applications, and most likely the children
themselves do not fully understand the significance and consequences of their
self-designation, it is not unreasonable to view the process as the first step in the
state-sponsored perpetuation of an educational system which continues to rely
upon racial distinctions. If it is true that the Equal Protection Clause seeks
ultimately to render the issue of race irrelevant in governmental decisionmaking .
. ., it might not be overly utopian to begin by abandoning the insistence that
young children categorize them selves according to race in a manner that will
follow them throughout their education and, often, professional life.

(Citations omitted.)
----------------- End Footnotes- - - - ------------- [¥*26]

On balance, we conclude that the Policy was not narrowly tailored to further diversity and
thereby find it unconstitutional. ‘

[*708] V.

In the alternative, the School Board argued that the district court abused its discretion with
its permanent injunction. We have previously held:

HNI3F AR injunction should be tailored to restrain no more than what is
reasonably required to accomplish its ends ... Although injunctive relief should be
designed to grant the full relief needed to remedy the injury to the prevailing
party, it should not go beyond the extent of the established violation.

Hayes, 10 F.3d at 217 (citations omitted).

In Hayes, we held that the district court's injunction, enjoining the use of racially based
criteria by the City of Charlotte in its employment decisions, was overbroad. Id. We conclude
that the district court's injunction in the current case suffers the same infirmity.

Although the Applicants were entitled to an injunction, they were not entitled to a permanent
injunction ordering the School Board to adopt a particular admissions policy. The district
court should have taken the less intrusive step of continuing to monitor [**27] and review
alternative programs proposed by the School Board. Although the district court was
apparently unsettled by what it characterized as the School Board's attempt "to achieve the
same end that was held unconstitutional in Tito, merely by a different process," Tuttle, No.
CA-98-418-A, at 1, there was no reason to suspect bad faith or abdication of responsibility by
the School Board that might warrant such an extreme measure. The district court did not
give the School Board an opportunity to explain how the new Policy was different from the
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one struck down in Tito. In Tito, the district court deleted a provision from the proposed
order "permanently restraining [the School Board] from using race, color or ethnicity as a
factor" in admissions. In so doing, the district court stated that it declined "to anticipate and
foreclose any attempt by the School Board to achieve by other means the goals expressed in
its admissions policy." Given these facts, it is understandable that the School Board read the
Tito order as not foreclosing the School Board's discretion to create a new admissions policy.

Although we have held that #"N14Fan evidentiary hearing is not required [**28] before
issuing a permanent injunction, see Lone Star Steakhouse & Saloon, Inc. v. Alpha of Virginia,
Inc., 43 F.3d 922, 938 (4th Cir. 1995), we conclude that the district court should have
allowed an evidentiary hearing in this case to give the School Board an opportunity to

present alternative admissions policies.

VI.

We affirm the district court’s holding that the Policy was unconstitutional, vacate the district
court's permanent injunction, and remand for an evidentiary hearing.

AFFIRMED IN PART, VACATED IN PART,

AND REMANDED
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Attachment D

President Steger
Statement to the Board of Visitors
April 6, 2003

Good afternoon to the members of the Board and all the others who are inspired
by their commitment to this university to assemble here on a Sunday afternoon.
The crowd gathered here today demonstrates the university community’s
unwavering commitment to diversity, to inclusiveness, to academic freedom, and
to shared governance.

Several actions by the Board of Visitors on March 10 have generated a
tremendous amount of controversy in our university community. Further, these
actions cast a shadow over Virginia Tech in the eyes of other universities across
the country. The turmoil on our own campus and the negative national publicity
has been a major distraction, diverting the attention of the administration, faculty,
staff, and students away from our main missions of educating our students,
generating new knowledge, and applying that knowledge for the betterment of
society. Moreover, our reputation has been damaged severely. If the situation
is left unaltered, there will be lost opportunities to partner with other universities,
an exodus of faculty, and declining enrollments of students from majority as well
as minority groups.

Regrettably, the distraction will continue for some time to come as those of us in
this room struggle to plot a reasonable course of action through these difficult
times. | trust that the Board’s actions today will set the stage for Virginia Tech to
begin its recovery.

As stewards of a public institution, each member of the Board and the
administration must strike a balance between his or her personal beliefs and
what is in the best interests of our broad-based community, recognizing the
tremendous diversity of perspectives that are present at a major university. Itis
from this diversity that we draw our greatest strength.

During the past year, we have gone through and managed the largest budget
reduction in the history of our university, and how well this process has been
accomplished is a great credit to the faculty, staff, students, and administrators.

One of the key resources that we draw upon in times when we are dealing with
such complex issues is a spirit of openness and trust that each of us will do what
is right for the university. Trust is more fragile than glass, easily shattered nearly
impossible to repair.

So, | want to acknowledge that the Board’s decision to meet today in a special
session demonstrates their good faith effort to make sure that they understand
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the implications of the actions that were taken on March 10 and their willingness
to reconsider those actions in light of this information.

As you know, legal advice in the form of a confidential letter from the State
Solicitor to the Boards of Virginia’s public colleges and universities dated
November 26, 2002, precipitated a special meeting of our Board on December
15, at which time the Board also revisited the proposal for a commission on
diversity that it had tabled at its regular meeting on November 11, 2002, and
ultimately passed on March 10, 2003. As | will explain in a moment, even before
the Board passed a resolution on December 15 instructing me to do so, | directed
the university’s two legal counsel, who also serve as special assistant attorneys
general, and a third attorney from our Office for Equal Opportunity to conduct a
comprehensive review of programs at the university that might have a race-
conscious component in order to obtain an objective, expert assessment of
whether these programs are in compliance with the law. Subsequently, the three
lawyers gathered materials from across campus and spent several weeks
reviewing the materials. At that point, the Attorney General’s office requested
that the “raw” data be sent to Richmond for review, and our university’s legal
counsel—who, as you recall, are special assistant attorneys general—were
advised by the Attorney General’s office not to give me a report on their findings.

Our staff and the Attorney General’s office will continue working together in good
faith to resolve a very complex problem. If supplemental information is needed
by the Attorney General’s office, it will certainly be provided. We trust and expect
that the staff in the Attorney General’s office will work with our staff in reviewing
the materials and any concerns with our programs.

Further, one may question whether the university administration should have
acted sooner, upon the signing of the Accord between the Commonwealth of
Virginia and the United States Office of Civil Rights in November of 2001. Let me
clarify that Virginia Tech was not a party to the Accord. Prior to signing the
Accord, the Office of Civil Rights evaluated Virginia’s institutions of higher
education as a single, statewide system. The Accord addressed the progress
that Virginia had made in implementing the Virginia Plan for Equal Opportunity in
State-Supported Institutions of Higher Education that was developed at the
request of the OCR in 1978 to dismantle any dual system of higher education
and eliminate any vestiges of de jure segregation. The conclusion of the Accord
was that the only remaining commitment unfulfilled as of November 2001 related
to an accreditation issue at one of Virginia’s historically black colleges and
universities.

On April 22, 2002, the State Solicitor, William Hurd, wrote a memorandum
advising the presidents and boards of Virginia’s public colleges and universities
that the Accord had been signed. On April 29, | sent a copy of Mr. Hurd’s memo,
along with a memorandum of transmittal from me summarizing the key points of
the Hurd memo, to our Provost, Executive Vice President, Vice President for
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Multicultural Affairs, Director of the Office for Equal Opportunity, and legal
counsel. We handled this in the same manner as the dozens of communications
we receive each year from various offices in Richmond—the Governor’s office,
the secretariats, and SCHEV, among others—relative to the university’s
operations that the administration handles within the scope of its authority without
elevating those matters to the level of the Board. Moreover, in May 2002, the
Executive Director of SCHEV sent a memo to the rectors and presidents of all of
Virginia’s public universities transmitting a copy of House Joint Resolution 169
passed by the 2002 General Assembly that acknowledged and supported the
Accord signed between the Commonwealth of Virginia and the U.S. Department
of Education Office of Civil Rights. In her memo of May 20, Ms. Palmiero
indicated that she planned to include this topic for discussion at the Fall 2002
Board of Visitors’ Conference, and she encouraged the rectors and presidents in
the meantime to disseminate the resolution to the campus community so they
could be apprised of the sense of the General Assembly. The universities were
not directed to take any specific actions at that time. Although I did not attend
SCHEV'’s conference for Boards of Visitors on October 10-11, 2002, upon
learning of the discussion, the next week | asked the university’s legal counsel to
begin preparing an inventory of programs that might possibly be race-conscious.
After receiving the confidential letter of November 26 from State Solicitor Hurd, |
clarified my request to our legal counsel on December 5 in a written
memorandum that | copied to the Board. That was ten days prior to the passage
of the Board'’s resolution of December 15 directing me to do so. The point is that
the university administration took prompt and appropriate actions to comply with
the guidance provided by the Attorney General’s office.

Virginia Tech’s intention to comply with the law has never been an issue. It is
important to note that we have hundreds of programs and many hundreds of
scholarships. Those suggested not to be in compliance are a tiny fraction of the
overall number. Any problematic programs will be fixed. As advised by the
Attorney General’s office, we will ensure that, when appropriate, our programs
meet the criteria for being narrowly tailored.

Yet, however the laws may change, Virginia Tech’s commitment to diversity will
remain constant. The university’s strategic plan passed by the Board two years
ago includes a vision statement affirming that a diverse learning community leads
to a richer learning experience, and states our goal of increasing
underrepresented groups on campus, thereby reaffirming the statements that |
made in my inaugural speech three years ago.

| am encouraged that so many students, faculty, staff, and alumni—of all races—
have expressed their commitment in recent weeks to increasing campus
diversity. If we pool our collective energies, and work both creatively and
strategically within the bounds of the law, | am confident we will be successful.

Now, let us return to the question of how, specifically, is the March 10 resolution
on non-discrimination superior to the resolution of December 15? Just because
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the March 10 resolution came later does not mean that it provides greater
protection from personal liability for the Board members or the administration.
The core issue is not the risk of being sued, but rather whether the Attorney
General will permit state resources to be used to provide a defense in the event
of a lawsuit.

Further, if one believes that greater protection does not result from the March 10
resolution, the key point that stands out from that resolution is the exclusion of
sexual orientation from Virginia Tech’s non-discrimination statement. Based on
my understanding of what has been said by experts in higher education law, the
content of a university’s non-discrimination statement is the prerogative of each
individual university. If our current Attorney General provides a formal, written
opinion that including sexual orientation in a university’s non-discrimination
statement is illegal, and if all Virginia public universities are directed to change
their non-discrimination statements accordingly, then Virginia Tech will do so.
How can the inclusion of sexual orientation be illegal at Virginia Tech and legal at
other universities?

Within the university, we have students and faculty from across the United States
and 130 countries. We have over 10 major religions represented on campus.
We cannot and will not tolerate any form of discrimination.

| urge the Board to rescind the March 10 resolution, and allow the university to
proceed under the guidelines of the Board’s December 15 resolution.

Whatever the outcome of today’s meeting, these matters must be resolved.
They have caused great harm to this university. Let us get back to moving
Virginia Tech forward in our teaching, research, and outreach.

Set aside for a moment the complex legal landscape. The goal of all this is to
create opportunity to participate in the mainstream of American life and hope for
each generation of young people from whatever walk of life. Institutions of higher
education can and do have great impact in realizing this goal.

In a few moments, | will introduce five representatives from the university who |
have invited to speak on the various implications of the resolutions passed by the
Board on March 10. With all of the information that the Board will then have, |
call upon the members to act in the best interests of this university that we all
love by approving each of the three resolutions that are on the agenda for today.
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Presentation to the Board of Visitors
April 6, 2003
By: Mr. Sterling Daniel, President,
Virginia Tech Student Government Association

Good afternoon,

| rise today to speak on behalf of the nearly 26,000 individuals currently enrolled as
students at Virginia Tech.

And on behalf of every student, | want to thank the members of the Board for agreeing to
revisit the resolutions that were passed on March 10™.

This is a necessary first step in the long process of healing that needs to take place on
this campus.

These past few weeks have been difficult here.

Our University has been cast into the national spotlight as one that does not welcome
freedom of speech, nor does it welcome minorities, gays or lesbians.

Virginia Tech has always prided itself on being a leader in the fields of education and
technology.

However, culturally, we have stayed behind our peers and if your March 10" decisions
stand; we will only fall further behind.

Virginia Tech is a place of higher learning that enables us to grow not just as students,
but as citizens of the commonwealth and the country, and most importantly, as human
beings.

How will this University prepare students for success in the world if we do not reflect it?

Thankfully, today we have gathered to discuss these issues and, today, you have a
choice.

On a personal note, | have a good friend named George Flynn, an alumnus of Virginia
Tech, fighting on the front line in Iraqg right now.

As we gather in the security of an academic setting, he risks his own life to provide the
people of Iraq a basic freedom — the right to an opinion — a right you have tried to
restrict.

As a proud Hokie | am often forced to defend against the ignorance of our detractors.

Statements such as “all dirt roads lead to Tech”, are made by envious rivals to suggest
that Tech is a backwoods haven of dimwitted rednecks.

It is with great pride that | point out the error in such statements.
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But, it is one thing to defend against the ignorance of our detractors, it is quite another to
be forced to defend against the poor actions of our own Board of Visitors.

Actions that not only create irreparable and continuing harm, but also paint us in a light
that proves our critics point.

Today you have an opportunity to show our rivals that we, and our Board, are not
dimwitted rednecks.

In the past, the Board has done what was right, in spite of the political pressures at that
time.

In the early 1950’s, the Board of Visitors had the courage to admit the first black student,
in the face of a brewing battle over segregation.

In the early 1990’s, the Board decided to include sexual orientation into the non-
discrimination policy.

Over the past 10 years, African American students have seen only a .4 percentage
change in enrollment at Virginia Tech.

This statistic is embarrassing.

Will you choose to diminish diversity further or will you have the courage of earlier
boards? Today, you have a choice.

Virginia Tech now stands at a crossroads.

One direction will lead us further down a path of division and intolerance.

Whereas, the other will keep us in line with our peer institutions and most importantly,
make a definitive statement that every student is valued at Virginia Tech and will be
protected from discrimination.

I commend the Board for holding this meeting in a place that can accommodate a large
number of people so that these decisions can be reviewed in an open arena with input

from members of this community.

These decisions affect us all and it is imperative that we work together to reach the
proper resolve.

As a University, we can rise from this and state in one all-encompassing voice that
Virginia Tech reaffirms its commitment to diversity.

On behalf of the student body, | urge you to reinstate the previous non-discrimination
policy, pending a ruling in the Supreme Court on the Michigan case.

Members of the Board, right now, you can show the Virginia Tech community that our
voice is more important than that of flawed partisan legal advice.

Today, ladies and gentlemen, you have a choice.
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Presentation to the Board of Visitors

April 6, 2003

By: Rosemary Blieszner, Ph.D.!

Alumni Distinguished Professor

(Director of Strategic Planning, 2000-2001)

Mr. Rector and members of the Board of Visitors:
| am speaking today on behalf of more than 5,000 faculty and staff at Virginia Tech.

In 1873, one year after the founding of this institution, the British statesman Benjamin
Disraeli said, “A university should be a place of light, of liberty, and of learning.” Today, |
join with other members of the University community in asking you to acknowledge,
formally recognize, and continue our heritage and tradition in pursuit of these goals.

| use the term “community” because a community is what we are and want to be—a
richly diverse group of people of differing racial, ethnic, and national heritage, varying
socioeconomic backgrounds, and a wide range of ages.

The heart and soul of a university is a community that champions a diversity of people
and ideas. Our University community has been a place of light, liberty, and learning
because of its varying expressions of culture, religious and political beliefs, sexual
orientations, analytical perspectives and contributions, and ways of putting knowledge to
work.

Unfortunately, many members of this community have been greatly distressed and
demoralized of late, sharing a sense of shock, confusion, and dismay about what has
seemed to be a growing separation between the University community and its
leadership.

As the former President of Yale University, Kingman Brewster, said in his inaugural
address in 1964, “Universities should be safe havens where ruthless examination of
realities will not be distorted by the aim to please or inhibited by the risk of displeasure.”
At this University, a broad cross-section of faculty and staff have regularly joined
together with their leaders in undistorted examinations of realities by devoting many
hours to university governance. This widely representative system was designed to
affirm the free and open deliberation of all policy issues, which is essential to preserving
the university as an institution. All who participate come to understand that the process
through which policy development takes place is an integral part of the content of that
policy, and a determining feature of its legitimacy.

You will recall, for example, the revised University Strategic Plan that the Visitors
approved in 2001. The steering committee that helped create that document included
administrators, faculty, staff, students, and alumni, all consulting with their constituent
groups, to work toward establishing guidelines for achieving President Steger’s vision for
Virginia Tech. That process was wholly inclusive and resulted in goals and objectives
that the University community pursues together. Likewise, the Board approved updated
mission, vision, and values statements that emerged from the same kind of collaborative
process, and guide our actions today.

1 With appreciation to Gary Downey for editorial assistance.
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You have already seen the resolution passed recently by University Council, which
includes members from the entire community, asking the Board to rescind the March 10
resolutions and reinstate the prior University policies on non-discrimination, admissions,
hiring, and free speech. In addition, in just the past few days, more than 1,100 faculty,
students, staff, and alumni® have signed a petition asking for the same reconsideration,
and for involvement of the entire University community in any future discussion of these
policies.

On behalf of faculty and staff, | echo these petitions and ask you to rescind the
resolutions. At the same time, in the spirit of the statements by both Disraeli and
Brewster, | ask you to go one step further. On behalf of the University community as a
whole, | request that Board members actively, openly, and straightforwardly rejoin us,
rejoin the University community, by renewing your commitment to the ethic of openness
and the practice of positive collaboration that has for so long characterized this
University’s pursuit of light, liberty, and learning.

Thank you.

2 Asof 4/5/03, the petition had garnered 1,116 signatures, including 237 faculty, 766 students, 56
staff,
30 alumni, and 20 others.
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Presentation to the Board of Visitors
April 6, 2003
By: Ms. Meredith Katz, Graduate Student Assembly

Mr. Rector, Members of the Board of Visitors, students, faculty, and friends,
Throughout the recent weeks the graduate community, along with the university
community, has been contemplating how the Board of Visitors resolutions passed on
March 10 would affect our education at Virginia Tech. One conclusion we have arrived
at is that graduate student life is distinctly different from that of undergraduate. Much of
graduate education is aimed towards preparing the future professorette or corporate
leader, both of which involve interacting and functioning in diverse environments

The students at Virginia Tech recognize the increasingly diverse and multicultural world
in which we live. Many understand and embrace diversity as a central aspect of our
lives. Diversity is also at the core of modern universities and must remain a top priority
in order to ensure the best and most holistic education possible. Recognizing and
embracing the need for diversity, the Graduate Student Assembly unanimously passed a
resolution at our March 27" meeting stating our concern that Virginia Tech remain a
university in which diversity, of all races and all sexual orientations, is encouraged and
welcomed. Members of the Board, | would also encourage you to revisit the resolution
to address the specific concerns of the graduate community.

Diversity remains a central facet of life for the graduate community at Virginia Tech
beyond the classroom. Of the 4400 graduate students at the Blacksburg campus of
Virginia Tech, 1446 of them are international students. The invaluable perspectives, life
experiences, differing cultures and views these individuals contribute to our education is
immeasurable.

Being able to interact with diverse individuals has become a central and invaluable
aspect of life. Virginia Tech’s goal to provide it's students with a competitive and
comprehensive education is commendable, but this goal cannot be met without a
curriculum, Board of Visitors, university community, and individuals that embrace and
interact within a diverse environment. We fully recognize the impact and severity of the
budget cuts Virginia Tech is facing, however, we feel that the university should continue
to support and increase diversity programs and initiatives.

While graduate student education has distinctly different goals than undergraduate, we
share one commonality and that is our need to be educated in an environment that
prepares us for the diverse world we will encounter upon leaving Virginia Tech. Diversity
in education is not only beneficial, it is essential. | hope we all, undergraduate students,
graduate students, faculty, staff, administration, and Board of Visitors, do recognize the
invaluable contributions of maintaining and further encouraging Virginia Tech as an
openly inclusive, welcoming, and diverse environment. Thank you.

Meredith Katz
April 6, 2003
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Presentation to the Board of Visitors
April 6, 2003
By: Dr. Bevlee Watford, Associate Dean, Academic Affairs, College of Engineering

Board of Visitors, faculty, staff, students and friends of Virginia Tech. | have two
perspectives that | will present today: as a member of the Committee for Diversity in the
Engineering Workforce reporting to the National Academy of Engineering and as the
Associate Dean for Academic Affairs in the College of Engineering. Both perspectives
will address the need for a diverse learning environment at Virginia Tech. Both present
compelling arguments in favor of our institution creating this environment utilizing means
that do not ignore existing federal and state laws.

The goal of the Committee for Diversity in the Engineering Workforce is increasing the
participation of underrepresented groups in the engineering profession. The National
Academy is arguably the most prestigious engineering association in our country. As
stated by William Waulf, president of the National Academy:

“The subject is the absolute necessity for diversity in the engineering work force. A lot of
people argue for diversity in terms of fairness. Others argue in terms of simple numerics:
that to meet the need for engineers we will have to attract women and underrepresented
minorities. There is a far deeper reason why we require a diverse work force.
Engineering is profoundly creative. As in any creative profession, what comes out is a
function of the life experiences of the people who do it. Sans diversity, we limit the set of
life experiences that are applied, and as a result, we pay an opportunity cost - a cost in
products not built, in designs not considered, in constraints not understood, in processes
not invented.”

Now for my own words. To educate our students, we must be cognizant of the need for
a diverse environment. We prepare young minds to enter the workforce; an incredible
responsibility. We acknowledge that these students will largely determine the quality of
life that each of us and our children will experience. By limiting the participation of all
students in addressing the technological challenges of the future, we run the risk of
limited solutions. Furthermore, if we are not able to provide students with practice
opportunities to create solutions that consider all aspects of our society, simply because
all aspects are not fully represented here - this is a disservice to our students.

As Associate Dean for Academic Affairs in the College of Engineering, | have
responsibility for many aspects of undergraduate education. Shortly after | began
working here, a representative of Procter and Gamble visited Virginia Tech to inform us
of why they would no longer be seeking to employ our graduates. His message was
chilling. He stated that the pool of graduating students was not diverse enough to
warrant his attention. Let me repeat this message — our pool of academically talented
engineering graduates would no longer have the opportunity to seek entry level positions
with Proctor and Gamble because Virginia Tech had failed to provide the diverse
educational environment they deemed essential to producing outstanding engineers.
We lost a vital link with a large corporation, one that represented jobs for our students
and support for our engineering programs, because we failed to produce a sufficiently
diverse pool of engineering graduates.

Since that time, we have successfully restored that relationship through proactive
university and college efforts. Corporations have noted our efforts and success in
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increasing diversity, and now support our educational programs and hire our students.
But we have an uphill battle here. The Engineering Workforce Commission states that in
2002, 68,648 students earned engineering degrees. Of these, 11.4 % are Asian, 6.3%
are Hispanic, 4.9% are African American and 0.5% are Native American. Corporations
know that it is our responsibility to improve these numbers. They expect it to happen.

| am distressed that recent actions have sent a disturbing message to the future
employers of our students. Conversations with General Electric, Honeywell
International, Lockheed Martin, (and | could go on) indicate deep concern about our
ability to continue providing a diverse pool of students from which to hire. Company
representatives, many of whom are VT alumni working diligently to keep our university
on the “A” list of their companies, are concerned that they will no longer be able to recruit
here. This is not just a personal opinion; this is what senior company administrators are
telling them.

In a brief filed before the Supreme Court, the corporate perspective of IBM (as one
example) is as follows: “IBM’s success is a direct result of its diverse and talented
workforce. Diversity is a business imperative. IBM depends upon institutions of higher
learning to train the scientists and engineers whom it employs. The ability to identify and
hire well-qualified candidates to meet its needs is critical to success. IBM relies on these
institutions to provide a diverse pool of technical talent.”

I hope you will appreciate how essential it is for Virginia Tech to create, and maintain a
diverse environment, one which does not compromise academic standards as the cost
of diversity. WE ARE Virginia Tech, the home of the Commonwealth’s leading College
of Engineering; and striving to be a top 30 University. We will not ever compromise our
academic standards. We do not have to. Again, quoting William Wulf;

e Conscious attention to race as a factor in admissions does not compromise the
principle of merit in the selection of students or the high standards for academic
excellence to which our colleges and universities aspire.

The future of our nation’s technological success depends on the availability of a diverse
group of bright minds to address increasingly difficult problems of our time. Virginia
Tech must step forward and address this issue, setting the standard for others to follow.

Thank you for your time.

Bevlee Watford
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Presentation to the Board of Visitors
April 6, 2003
By: Major General Jerrold Allen, Commandant, Corps of Cadets

Good afternoon.

My perspective on affirmative action is based on my 32 years of active duty as an Air
Force officer.

The armed forces of our nation have integrated with great success. Affirmative action is
the key reason the percentage of African American officers increased by nearly 500%
during the time | was on active duty.

Why is this important? Our enlisted forces are very diverse racially. For our force to be
cohesive, we need a diverse officer corps. And we need our officers to be educated and
trained in diverse settings. This isn't just my opinion. Recently two former secretaries of
defense, three chairmen of the Joint Chiefs, and some 20 other generals and admirals
made this argument in a brief submitted to the Supreme Court. They argue that to
properly provide for our national defense, the Nation needs affirmative action policies at
our colleges and universities.

Fortune 500 corporations agree. Microsoft, Coca-Cola, General Electric, and 60 more
corporations have told the Supreme Court that they support affirmative action because
racial and ethnic diversity on university campuses is vital to the companies’ abilities to
maintain a diverse work force... and to succeed in the global marketplace.

The Army, Navy, Marines and Air Force pour about $6M per year into Virginia
Tech for scholarships, stipends, and ROTC instructor salaries. The services
expect that their ROTC cadets will learn and train in a diverse setting at Virginia
Tech. Those Secretaries of Defense, Chairmen of the Joint Chiefs, Generals and
Admirals | mentioned just a minute ago support my view that affirmative action is
needed to make the expectation of diversity a reality-- right here on our campus.

Thank you.

General Jerry Allen
Commandant of Cadets

April 6, 2003
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March 28, 2003

Dear Fellow Members of the Virginia Tech Board of Visitors,

In my position as the Graduate Student Representative to the Virginia Tech Board of Visitors the
Graduate Student Assembly (GSA) has requested that I pass on the following letter and resolution
from the GSA. The GSA serves as the central voice and representative body of graduate students on
campus with representatives from every department and college.

Sincerely yours,

Christian Rieser
Graduate Student Representative to the Board of Visitors

CC: President Steger, Provost McNamee, Kim O’Rourke, Minnis Ridenour




Graduate Student Assembly

Virginia Polytechnic institute and State University

309 Squires Student Center - 0546
Blacksburg. Virginia 24061
http://gsa.uusa.vi.edu/

(540) 231-7919

March 28, 2003
Dear Ladies and Gentlemen of the Virginia Tech Board of Visitors,

REGARDING: GSA RESOLUTION TO THE BOV ON AFFIRMATIVE ACTION AND
SEXUAL ORIENTATION

The Graduate Student Assembly (GSA) of Virginia Tech respectfully brings before you a
resolution passed by the Delegate Body of the GSA during the March 27, 2003 meeting. GSA
Resolution 2003.3 deals specifically with the recent BOV resolution regarding the
discontinuation of affirmative action at Virginia Tech and the removal of the “sexual-
orientation” clause from the university’s diversity/mission statement. The GSA urges the BOV
to reconsider the recent removal of affirmative action and the “sexual-orientation” clause. The
GSA Delegate Body feels that reinserting these items into Virginia Tech’s official mission and
diversity statements, and other related documents, as well as implementation of affirmative
action and an all inclusive non-discrimination policy will lead to a stronger, healthier university
community.

This resolution was initiated, discussed, and passed unanimously by the graduate students within
the GSA, with no initiation from outside the organization. I would hereby request that the BOV
consider the request from the GSA, as stated in the resolution, and would rather let the document
act as a statement of graduate student opinions and concerns, as opposed to further discussion
from my side which might cloud these issues.

Your consideration in these matters are appreciated and valued.

Sincerely,

Jan A.N. van Aardt
President 2002-2003: Graduate Student Assembly of Virginia Tech

Cc: President Charles Steger, Provost Mark McNamee




GSA Resolution 2003.3
Resolution Charging the Graduate Student Assembly to Respond to the Board of Visitors’
Non-Discrimination Resolution

WHEREAS, on March 10, 2003 the Board of Visitors of Virginia Polytechnic Institute and State
University (Virginia Tech) passed a resolution titled, “Resolution Commending the President,
Senior Administrators, and Legal Counsel of Virginia Polytechnic Institute and State University
and Articulating the University’s Policy Against Discrimination;” and

WHEREAS, this resolution stated that:
“RESOLVED that Virginia Polytechnic Institute and State University shall not
discriminate against, grant preferences in favor of, or otherwise weigh or consider a
student’s disability, age, veteran status, political affiliation, race, color, national origin,
ethnicity, religious belief, or gender in awarding scholarships or other financial aid, or at
any other point in the financial aid process. This prohibition includes, but is not limited
to, the use of any quotas, goals, timetables, guidelines, or other devices that permit,
encourage, or require such discrimination, preference, weighing or consideration (unless
otherwise required by law, rule or regulation);” and

WHEREAS, the previous non-discrimination statement, replaced by this resolution, read:
“Virginia Tech does not discriminate against employees, students, or applicants on the
basis of race, sex, disability, age, veteran status, national origin, religion, political
affiliation, or sexual orientation. The university is subject to Titles VI and VII of the Civil
Rights Act of 1964, Title IX of the Education Amendments of 1972, Sections 503 and
504 of the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, the
Age Discrimination Act in Employment Act, the Vietnam Era Veterans’ Readjustment
Assistant Act of 1974, the Federal Executive Order 11246, Governor Gilmore’s State
Executive Order Number Two, and all other rules and regulations that are applicable;”
and

WHEREAS, these changes were made without public discussion in the regular channels of
University Governance among students, faculty, staff, administrators and the Board; and

WHEREAS, the Graduate Student Assembly (GSA) of Virginia Tech is responsible for
representing the graduate student body to the University, the Commonwealth of Virginia and the
larger public and protecting their interests; and

WHEREAS the GSA supports measures which maximize the value, safety, and protection of all
members of our graduate student body and community; and

WHEREAS the GSA, in compliance with the University’s Strategic Plan for Diversity, supports
race and gender conscious admissions programs; and

WHEREAS the GSA supports the upholding of free speech in the university community.



NOW, THEREFORE, BE IT RESOLVED that the GSA urges the Board of Visitors to revisit
and reconsider the resolutions passed at the March 10, 2003 Board of Visitors meeting; and

BE IT FURTHER RESOLVED that the GSA urges the Board of Visitors to engage in public
discourse with the university community regarding resolutions affecting the student body,
faculty, staff, and university community; and

BE IT FURTHER RESOLVED that the GSA encourages the Board of Visitors to include sexual
orientation in non-discrimination policies; and

BE IT FURTHER RESOLVED that the GSA encourages the Board to explicitly recruit, support,
and welcome students, faculty, staff, and perspectives of diverse backgrounds.

Approved:  3/27/2003; GSA Delegate Body meeting
Unanimously (30 votes For; 0 Against; 0 Abstentions)




Attachment E.3

UNIVERSITY COUNCIL RESOLUTION 2002-03C
University Council Statement Regarding Board of Visitors Actions

First Reading, University Council: March 24, 2003
Approved by the University Council: March 24, 2003

WHEREAS, Virginia Tech has a long-standing culture of shared governance that
involves faculty, staff, students, administration, and the Board of Visitors; and

WHEREAS, the university's shared governance consists of an array of committees,
commissions, advisory councils and senates that originate resolutions to affect or
change university policy, and that pass along these policy resolutions to University
Council, which consists of a broad representation of administration, faculty, staff, and
students, and serves as an advisory body to the president of the university; and

WHEREAS, resolutions passed by University Council are forwarded for consideration to
the university president, who then presents to the Board of Visitors those resolutions that
carry his endorsement and require Board approval; and

WHEREAS, the University community shares with the board a commitment to advancing
the University and wishes to restate our desire to share ideas and work with the board;
and

WHEREAS, on March 10, 2003, Virginia Tech's Board of Visitors introduced two
resolutions during its meeting without prior notice, and proceeded to vote on these two
resolutions without any public discussion or input whatsoever from the university
community, thereby deviating from the Board's own established procedures,
disregarding the university's shared governance system, and precluding any opportunity
for input from members of the university who would be directly affected by those policies;

NOW, THEREFORE, BE IT RESOLVED that the University Council of Virginia Tech
hereby formally expresses to the Board of Visitors its concerns as to the manner in
which the following two resolutions were presented and passed by the Board,
specifically: 1) the resolution establishing a policy for the approval of speakers/meetings
within university facilities; and 2) the "Resolution Commending the President, Senior
Administrators, and Legal Counsel of Virginia Polytechnic Institute and State University
and Articulating the University's Policy Against Discrimination; and

BE IT FURTHER RESOLVED that the University Council requests the Board of Visitors
reconsider the second resolution.
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April 3, 2003

CONFIDENTIAL - ATTORNEY-CLTENT COMMUNICATION

John G. Rocovich, Jr., Rector
Board of Visitors, Virginia Tech
Blacksburg, Virginia

Dear Mr, Rector and Members of the Board of Visitors:

On December 15, 2002, in response to advice from this OfTice, the Virginia Tech
Board of Visilors adopted a resolution directing that the university be in compliance with
federal and state laws, regulations, rules, and opinions of the Office of Attomey General
with regard to the recruitment, admission, and support of students. Tn response to that
directive, many administrators and department heads have provided us with information
about their recrnitment, admission, scholarship, and other support programs. While we
have not yet received information from all programs, we have reviewed the information
provided thus far.

We have evaluated the Jaw(fblness of racin] preferences in the reported proprams
as well as the Jegal riska agsociated with cantinuing such preferences. Tt conducting this
review, we have examined the facts reported to us in light of the taw as explained in our
legal memorandum issued to you on April 22, 2002 (*April 2002 Memo") and the
follow-up advice letter issued to you on November 26, 2002 {“November 2002 Lerter™).
The purpose of this letier is to advise you of our conciusions 1o date,

1. Some Programs Have Not Provided the Requnested Information.

Some programs did not provide us with the information requested by the Board.
For example:

s The Office of Undergraduate Admissions provided no information on whether
— or how — it considers race in determining admission to Virginia Tech. This
omission is of particular concern because, according to published news
roports, Virginia Tech hag previously used race as a factor in admissions. See
K. Miller, “Race Won’t Factor Into Admissions, Tech Says Ruling Will Bring
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Changes,” Roanoke Times (March 13, 2003) (quoting Karen Torgensen,
director of undergraduate admissions, as saying, “We have a lot of different
factors we use in making admission decisions, and certainly race and gender
are two of the factors we consider.™)

¢ The Office of Financial Aid also provided no information. This is a concem
because other university-related offices administer scholarship programs that
are racially exclusive or that use different criteria for different maces. These
include, for example, the Alfred Knaobler Scholarship (set aside for African-
Americans) and the C.B. Lin Memorial Scholarship (states a prefersnce lor
gpplicants of Chinese descent), administered by the Virginia Tech Foundaiion.

¢ Similarly, the University Development Office acknowledged that it nceded to
report “all Virginia Tech Foundation endowments/accounts that have race-
based components in the guidelines for usage.” See Memo to Office of the
General Counsel from R, Arsenault, Jan. 30, 2003, However, no such listing
has been provided.

* We bave seen references to “minority fsllowships and assistantships”
administered by the Graduate School; however, we have not recoived any
information from the Graduate School reporting these programs.

Without the requested information, we have no basis for sssuring you thar these
programs are jawful.’

: Additionally, we received no information from the Registrar’'s Office, the Office

of Interdisciplinary Studies; from the Departments of Agricultural Enpginecring,
Agronomy, Animal Science, Biochemistry & Nuirition, Crop & Soil Development, Dairy
Science, Entomology, Forestry & Wildlife, Poultty Science; from any of the departments
within Architecture & Life Scienoes; from the Departments of At & Art History,
Communications Studies, Humanities, International Studies, Religion; from most of the

departments within the Colloge of Engincering; on from Planning, Public Service, and
Research.

P. 003/011
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2. Somc Programs Use Racial Set Asides or Raclal Qnotas.

Some of the programs we examined use racial set asides or racial quotas. That is
to say, participation in the program is limited to members of particular racial group(s), or
certain seats or spaces in the program sre rescrved for members of particular racial
group(s), or the selection criteria varies, depending on whether the applicants are
members of particular racial group(s). Persons outside of the favored racia) group(s)
need not apply for the programs; or they will not be allowed to compete for some seats or
spaces; or, they will be subjecied to more stringent selection critoria than persons in the
favored group(s).

As we explained in the April 2002 Memo, the Fourth Circuit has struck down
racia] preferences in program admissions where “t]he race/ethnicity factor grants
preferential treatment to certain applicants based solely on mee,” April 2002 Memo at i8
(emphasis added) (quoting Twttle v. Arlington County School Board, 195 F.3d 698, 707
(4th Cir. 1999)). Moreover, such racial quotas und set agides were clearly rejected in
University of California v. Bukke, 438 U.S. 265 (1978). Evem though Bakke is considered
the leading case supporting the use of race in the context of higher education, the Court
explicitly held that a siate university could not reserve spaces in a particular program for
particular racial groups. As Justice Powell explained:

[Tt is evident that the Davis special admissions program invoives the use

of an explicit racial classification never before countenanced by this

Court. It tells applicants who are not Negro, Aaian, or Chicanc that they

are totally excluded from a specific percentage of the seats in an entering

class. No matler how strong their qualifications, quantitative and

extracurricular, including their own potential for confribution to

cducational diversily, they are never afforded the chance to compete with
applicants from the preferred groups for the special admissions scats. At

the same time, the preferred applicanta have the opportunity to compete

for every seat in the class,

~ Bakke, 438 U.S. at 319-20 (Powell, 1., armouncingthe judgment of the Court), In_other
worda, 8 public university may not say that gome residency positions, some
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anismnt;hipsb or some spaces in a particular class must go to mambers of particular
racial groups.

3. Some Programe Use Race as “One Factor” But Are Not “Narrowly-
Tailored™ to Achisve 3 “Compelling Interest”.

Some of the programs we examined appoar to be based on the mistaken belief that
raciul preferences are permissible so long as race is only “one factor” used in program
decision-making. This is not the law. As we exp!ained in the April 2002 Memo, a racial
preference cannot survive constitutional challenge unless it (a) serves a compelling state
interest, and (b) is narrowly tailored to further that interest. See April 2002 Memo at 2.
Some of the progrems at Virginia Tech fail one or both parts of this test.

Compelling Intorest: In the absence of controlling legal authority to the contrary,
we have followed the lead of the Fourth Circuit and have simply assumed that “diversity”
is o compelling state interest. See April 2002 Mema at 14. But we have also been clear
about what diversity is — and what it is not. Diversity meams a sludent body composed of
persons drawn from a variety of different backgrounds, life experiences and qualities so
as to enhance the exchange of ideas. April 2002 Memo at 15 (citing opinion of Justice
Powell in Bakke). Diversitly does not mean “macial balancing” nor does it mean
“compensating for present or past discrimination by sociely at large.” See April 2002
Memo at 15 (quoting Freeman v. Pitts, 503 U.S. 467, 494 (1992); Turtle, 195 F.3d at
705). Mareover, diversity is not solely a question of racial or ethnic diversity. As Justice
Poweil explained, “a program focused solely an ethnic diversity... would hinder rather
than further attainment of true diversity.” Bakke, 438 U.S. 315 (emphasis added).

While some Virginia Tech administrators nsed the word “diversity” in explaining
their programs, they da not usc the word in the sense that is assumed to be a compelling
interest. Tnstead, they aim at “diversity” in a sense that the courts have already ruled is
not o compelling interest, That is to aay, their aim is achieving racial halance for its own
sake, or changing the racial mix of persons going into particular professions or [ields of
siudy, or ameliorating perceived past or present discrimination hy sociely st large.
Moreover, rather than focus on diversity in the broad semse, some programs have focused

The university conducts several communication programs directed at persuading
minority students to apply or fo accept admiasion. So long as these programs do not
provide un advantage in terms ol admissions or financial aid or other tangible henefits,
they may constitute an exception to the general rule hanning racial set asides
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solely — or almost solely — on racial or ethnic divemsity. Nane of these purposes
ropresents a compelling interest, and none can justify the use of racial preferences.

Narrowly Tailored: Even where a program aims at diversity in the truc sense, the
use of racjal preferences etill must be narrowly tailored. As we noted in our previous
memoranda, the Fourth Circuit has adopted a five-part test for determining whether race-
conscious measures are narrowly tailored to achieve diversity. See April 2002 Mema at
16 (quoting Tutrle, 195 F.3d at 706). The first and, we believe, most important of these
five factors is “the efficacy of alternative race-neutral policies.” 74! In other words, are
racia! proferences really necessary to achieve diversity, or can diversity be achieved in
some other way? T a program has no experience with race-noutral measures — and no
reliable study about their likely offects — it will likely be difficult to persuade a court that
racial preferences are neceasary. The problem is compounded by the fact that there seem
to be race-neutral measures available that would benefit many minority applicants -
along with some non-minority applicants — and that would be perfectly constitutional.
See April 2002 Memo at 22-23. Many of the programs we cxamined that use racial
preferances would likely be held unconstitutional becanse no effort has been made to use
or atudy race neutra] measyres.

4. Some Programs Fafl to Comply with State Law,

As previously explained, in addition lo surviving constitutional scrutiny, any race-
conscious program administered by a public eollege or universily must also conform to
state law. Virginia Code § 23-7.1:02 provides:

Participation in and oligibility for statc-supported financial aid or ather
higher education programs designed to promote greater racial diversity in
state-supporied instithtions of higher education shell not be restricted on
the basis of race or ethnic origin and any person who is # member of any
federally recognized minority shall be eligible for and may participate in

! The five factors are; (1) Lhe efficacy of altemnative race-neutral policies, (2) the

planned duration of the policy, (3) the relationship between the numerical goal and the
percentage of minority growp members in the relevant population or work force,
inchiding the provision of waivers if the goal cannot be met, (4) the flexibility of the

policy, and (5) the burden of the policy on innocent third parties. See Tutile, 195 F.3d at
707,
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such programs, if all other qualifications for admission to the relevant
institution and the specific programs are met.

Therefare, any diversity program that involves clasm fications on the basis of race must be
open to all federally recognizod minorities.* BEven where discrimination among
minorities might be constitutionally permissible, this statuytory provision limits the
discrimination thut may be employed. See April 2002 Memo at 20-21.

s, Conatitutionally Problematic Programs.

Based on the information provided, we have idontified several programs at
Virginia Tech where we believe the reported racial preferences are uncanstitutional. In
some cases, the raciai proference tukes the form of a aet aside or quota. In other cases,
the program fails to use narrow tailoring to pursue a campelling interest. Tn still other
cases, the information is insufficient to permit a conclusion that the racial preference
overcomes the presumption of unconstitutionality. Some of the programs also appear to
violate Virginia Code § 23-7,1:02. The programs thus far identified are as follows: *

*  Admission to the MBA Program in the College of Business: In the information
provided, the College states, “we consider race in reviewing an application for
admission to the MBA program.” The Collego further states that “in recent years,
African-American and Hispanic siudents have been underrepresented and therefore
given preference,” The law is clear that correcting such “underrepresentation” (i.e.
racial balancing) is not a compelling governmenial interest. Additionaily, the Coliege
reports that no offort has been made to obtain diversity through race-neutral
measures, Finally, the limited scope of minorities favored in admission violates
Virginia Code § 23-7,1:02.

o Minority Study Abroad Scholarships within the College of Business: This program
provides $1,000 scholarships to minority studenls. Tn our view, it is an
unconstitutional racial set aside. That the source of program funding and racial

4 The U.S. Depariment of Education, Office of Post Secondary Education,
recognizes scven minority groups. See, e.g.. 34 C.F.R. 364.4 (“Minority student means a
sludent who is Alaskan Native, American Indian, Asian American, Black (African
Amcncan). Hlspanic American, Nalive Hawaiian, or Pacife Islander.').

The amission of programs from this list does not imply 8 conclusion that they are
law{ul.
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preference may originate with privale sources is irrelevant as Jong as the institution is
engaged in administration of the program.

* Minority Internship in Small Animal Medicine and Surgery within the College of
Veterinary Medicine: Now suspended, this was a one-year clinical training program
“with one position designaled for ethnic minority candidates” to prevent
“underrepresentation” in the pool of veterinary specialists. This is an unconstilutional
racial set aside.®

e The Alfred Knobler Scholarship s sel aside for African-American students; and the
C.B, Lin Memorial Scholarship staies a preferance for applicants of Chinese descent.
While it may be possible lo use financial aid ss 8 means of enhancing diversity, the
usc of racial set asides in the reglm of scholarships is likely to be unconstitutional,
just as set asides arc unlawful in the pealm of admissions.” Moreover, the information
provided Lo us thus far doos not permit the conchision that any racially preferential
scholarships al Virginia Tech would pass the narrow tailoring test. Both of these
acholarships are funded from private sources and are administered by the Virginia
Tech Foundation; however, their connection with the university appears close enough
lo implicate constitutional equal prolection concerns and, potsutially, Virginia Code
§ 23-7.1:02.

® 4-H Scholarships: The Extension office advises that up to lour 4-H scholarships have
heen awarded per year for students who are “racial or ethnic minorities, economically
disadvantaged, or first generation college students.” While little information has been
provided ebout thesc programs, it appears that a/l racial or ethnic minoritics may be
cligible, but that whites are eligible only if they are “economically disadvantaged or
first generation college.” This use of different criteria for different races also raises
constitutional cancermns. And, again, the information provided to ns thus far dogs not
permit the conclusion that any racially preferential scholarships at Virginia Tech
would pass the narrow tailoring test,

[

Another program in the achool of vetsrinary medicine ~ Diversily Scholarships -
was more difficult to uasess and we have not reached a clear conclusion regurding its
logality.
! See e.g., Podberesky v. Kirwan, 38 F.3d 146 (4™ Cir. 1994) (invalidating 2
“remedial” scholarship at the University of Maryland that was limited to African-
American students).

P.008/011
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¢ Minority Academic Opportunities Program (MAOP): This program has secveral
componenis, including an undergraduate program, a graduate assistant program, and a
summer intemship program.’ All components are either race exclusive or exclude
whites who are not economically disadvantaged, first genoration college, or from
Appalachia. In all components of MAOP, the racial preferences are based on the fact
that the rates at which minority groups enroll in Virginia Tech (and in certain Virginia
Tech ficlds of study) have historically been much lower than their representation in
the general popnlation or among high schoo! graduates (or in other Virginia Tech
fields of study). That is to say, the purpose of the racial preferences is to promote
racial balancing, which is not a compelling govemmental interest. Some aspects of
MAQOP (eg. MAOP Gruduats Propram snd MAOP Alliance for Minority
Participation) appear to exchide Asian-Americans and thus violete Va. Code § 23-
7.1:02,

o Graduale Admissions in the Department of Bjology: The only sort of diversity
addresaed in tho program’s admissions policy is racial end ethnic diversity. Thns, it
does not aim at atlaining “true diversity” as described by Juslice Powell in Bukke. If
challenged, it is likely to be held unconstitutional. By excluding Asian-Americans,
this program also appears to run afoul of Va. Code § 23-7.1:02.

¢ Virginia Bioinformatics Institute; Scveral grants ewarded to this Institute within the
last two yeors dictate participation by ‘underrepresented groups, inciuding
minorities.” Such racial set asides are not permissible even where funded and
demanded by outside sources,

* The BRIDGE Program: This program includes a one-week summer residential
cxperience for new students and on-going tutoring support and academic enrichment
during the academic year. It is limited to *umdarrepresented” racial groups and, as
such, constitutes a racial set aside.

Anather component involvos participation in federally-funded rescarch programs.
To the extent that these federal programa may require racial preferences, they raise
questians under the equal protection component of the Fifth Amendment. See Adurand
Constructor's Inc. v, Pefla, 515 U.S. 200 (1995).

P.009/011
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6. Some Programs Appear to be Race-Neutral.

Based on the information reported to us, many depattments apparently do not use
racial preferences. Such a race-neyiral policy is mmtﬁastly lawfol, and we have not
undertaken any further inquiry with respect (o these programs.®

One reporied race-ncutral program merits comment.  Virginia Tech’s Talent
Search Program focuses its efforts on ensuring that low-income and potentiol first-
generation college students reccive assistance to prepare them for post-secondary-
education. Scleclion for participation ia entirely race neutral, All eligible students
showing & necd have an equal chance of being accepted into the program. Although race-
neuiral, the program syoccesds in attraciing 8 racially diverse group of participants. Tn the
lasl threo years, the Talent Search hus served, inter alia, 499 white students and 286
African-American students. The program reports that it has succeeded in recruiting 70%
of its participants to Virginia Tech, These resuiis underscore the viability of race-neuiral
meaguread to achieve the institution’s diversity goals and belie the need to tely on racial
preferences 1o attract a diversc student body. See also April 2002 Memo at 22-23
(suggesting use of race-neutral alternatives, such as first generation college applicant or
graduation from low performing high school).

Conclaslon

In sum, our review of the information submitted to us reveals an armay of racial
preferences that likely — and, in some cases, clearly — violate applicabie legal standards.
Other problems may be found in the materiala not yet provided to us. The Board’s March
10, 2003 rasolution mandating racial neutrality - once implomented by the administration

? The Departments or programs that report they do not use race-conscious measures

arc as follows: The Departments of Plant Pathology, Physiology, and Weed Science;
Agricultural and Applied Economics; Horticulture; Chemistry; Economics; Geography,
Geolopical Science; Higtory; Music; Philosophy; Political Science; Psychology;
Saciology, Statistics; Theaire Aris; the Corps of Cadeis; the Virginia Water Resources
Research Center; the Institute for Disiance and Distributed Leaming; the Departments of
Biological System Engincering. Aerospace & Occan Engineoring, and Bngincering
Science & Mechanics; Student Affairs, inoluding housing, residence life, dining, Judicial
AlTairs, Fratemities, and Sororitios; the Admission program of the Coliege ol Veterinary
Medicine; and the Office of University Relations.
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— would cure the problems we have described as woll as any similar problems that may
exist. On the other hand, rescinding that resolution — withoul more — could be perccived
a5 ratifying and reviving these unlawful practices, thereby exposing Virginia Tech — and
possibly individual Board members — to liability.

Please be assured that our Office stands ready to assist the Board in developing
lawful strategies to accomplish its academic objectives.

__ Sincerely,

LJA.M- M“‘J\

~ William H. Hurd
Stiate Solicitor

“ce: Charles W. Steger, President.
Honorable Belle S. Wheelan, Secrelary of Education
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I-MI Tech Office of Undergraduate Admissions
&P VIRGINIA POLYTECHNIC INSTITUTE 201 Burruss Hall, Blacksburg, Virginia 24061
AND STATE UNIVERSITY (540) 231-6267 Fax: (540) 231-3242

E-mail: vtadmiss@vt.edu; Web: www.admiss.vt.edu

December 10, 2002

Admissions Requirements Overview

Admission to Virginia Tech is considered to be competitive. This past year 17,800 freshman
applications were received for a class of 4675.

The most important factor considered in the admissions process is a student's academic
performance. Applicants are looked at within the context of their own school; we do not compare
students across school systems. It is important that students challenge themselves with the
courses available to them in their high schools. If Advance Placement, International
Baccalaureate, or Honors courses are available, then it is expected that the applicant has taken
those challenging courses commensurate with their academic ability. It is also expected that the
student will be successful with their coursework. Applicants who are offered admission tend to be
solid B+ students in their academic courses. The average unweighted high school GPA for this
year's freshman class was a"3.60.

Standardized test scores are also taken into consideration. Virginia Tech accepts either the SAT
or ACT. Strong academic performance can compensate for weak standardized test scores.
However, strong test scores will not compensate for a weak academic performance. The
average SAT for this year's freshman class was an 1191. The middle 50% of the class had scores

of 1110 to 1290.

The application does aliow for an optional personal statement. The applicant may use this
opportunity to tell the admissions committee something about themselves, achievements to date,
or their goals for the future. If there is something that may have impacted their academic
performance in a negative way, then they are encouraged to take this opportunity to explain that
situation.

The admissions committee also looks for what completes the student outside of the classroom.
This could be in the form of participation in clubs and organizations, athietics, a job, community
service, or work within the home.

There are additional factors that may be taken into consideration. These include but are not
limited to:

Legacy

Intended major

Ethnicity

Geographic location

Athletic talents

Corps of Cadets

Talent in the Arts

First generation college attendee

A Land-Grant University ~ Putting Knowledge to Work
An Equal Opportunity/Affirmative Action Institution
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VIRGINIA POLYTECHNIC INSTITUTE 201 Burruss Hall, Blacksburg, Virginia 24061
AND STATE UNIVERSITY (540) 231-6267 Fax: (540) 231-2737
Web: http://www.vt.edu Email: vtadmiss@vt.edu
MEMORANDUM

January 20, 2003

TO Jerry Cain
General Counsel

FROM: Karen Torgersen, Director
Undergraduate Admissions

SUBJECT: Race-Conscious Programs

In accordance with a resolution adopted by the Board of Visitors on December 15, 2002, the
following is information about programs administered by the Office of Undergraduate Admissions
that have a race conscious component.

1) Virginia Tech’s Presence at Specific College Fairs

2) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
torg@vt.edu

3) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
tor .edu

4) Virginia Tech participates in college fairs that target specific minority populations. We pay a
registration fee and send a representative to these programs to meet with prospective students.
We participate in three fairs sponsored by the National Scholarship Service (NSSFNS) that target
Black students. These fairs were in Richmond, VA, Washington DC, and Baltimore MD. We also
participate in ALCANZA at George Mason University, which targets Hispanic students.

5) Does Not Apply
6) Does Not Apply
7) Does Not Apply

8) Does Not Apply

9) We measure success with this program by the number of successful contacts made with
prospective students.

LO) Does Not Apply

A Land-Grant University - The Commonwealth Is Our Campus
An Equal Opportunity/Affirmative Action Institution



11) Does Not Apply

1) Phonathon

2) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
torg@vt.edu

3) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
torg@vt.edu

4) After the offers of admission have been mailed, current Virginia Tech students spend several
evenings in the admissions office, phoning those minority students who have received an offer of
admission. The prospective student populations targeted include Black, Hispanic, and American
Indian.

5) With the limited amount of time available during the yield cycle, it is impractical to consider
phoning all students who have been offered admission. It was decided that calls to our minority
offers could have the biggest impact on their admissions decisions and the freshman class.
Current Virginia Tech students gather in the admissions office during the week for about two
weeks in late March, in the evenings. They are given lists of students who have been offered
admission, along with phone numbers, major, and home address. Our volunteers then call these
students between the hours of 6:00 and 9:00 and attempt to answer any questions the
prospective students may have. If the students are not available a conversation with the
student’s parents often follows.

6) Does Not Apply
7) Does Not Apply

8) The Phonathon is conducted each spring, during the time we are attempting to bring in our
freshman class.

9) Does Not Apply
10) Does Not Apply

11) Not Available

1) Gateway to Virginia Tech

2) Ray Williams, Assistant Director
201 Burruss Hall
231-6267
cwilliams@vt,edu

3) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
tor: .



4) The Gateway concept was developed during the 1980’s as a way to make it easier for minority
students and their parents to visit the Virginia Tech campus, after the students had been offered
admission. It gives the students a taste of campus life by having them attend classes and spend
the night in residence halls. The program then ties into the Senior Focus weekend program
where all students who have been offered admission are invited. Originally this program only
targeted Black students, but was expanded four years ago to also include Hispanic and American
Indian students.

5) Students who have been offered admission are invited to campus. In some instances we
provide them with transportation by having buses available in the Northern Virginia, Hampton
Roads, and Richmond area. Or, many students come to the program with their parents. We
provide the students with housing by having them stay with a current Virginia Tech student in a
residence hall and we also provide them with some meals.

6) The admissions office is not in a position to be able to provide a program of this magnitude to
all students offered admission. So, instead we focus on a population that the University is
interested in growing. A similar visitation program is conducted by the Virginia Tech Corps of

Cadets.

7) Does Not Apply
8) Does Not Apply
9) Does Not Apply
107) Does Not Apply

11) For each of the last two years, we have had about 110 students participate. Of those
students participating, approximately 15 were Hispanic and 4 were American Indian. The rest of
the students were Black. This program is open to all minority students who have been offered
admission.

1) Push Mailing for Open House

2) Ray Williams, Assistant Director
201 Burruss Hall
231-6267
cwilliams@vt.edu

3) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267

torg@vt.edu

4) Black students who's names were in the admissions data base were sent a letter prior to each
of the Fall’'s Open House weekend programs reminding them of the program and encouraging
them to attend. The university wanted to see an increase in Black attendance at the fall open
house programs.

5) All prospective students in the admissions database who were Black, were sent a reminder for
the Fall Open House programs.

6) With additional encouragement, it was felt that more Black students, along with their families,
would attend Virginia Tech’s open house programs. Experience has been that there are some
misconceptions about the community of Blacksburg and Virginia Tech among Black students and
that the best way to put aside those fears is to actually have the families visit. The extra mailings
were enough to have many additional families pay the campus a visit.



7) Does Not Apply

8) Does Not Apply

9) Does Not Apply

10) Does Not Apply

11) Does Not Apply

1) Video Mailings

2) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall
231-6267
torg@vt.edu

3) Karen Torgersen, Director of Undergraduate Admissions
201 Burruss Hall

231-6267
torg@vt.edu

4) Four years ago, the Office of Undergraduate Admissions received a grant to develop a video to
send to Black students who had been offered admission. The video “Virginia Tech Direct” was
completed three years ago and is now sent to every Black student once they have been offered
admission. The video “Picture Yourself at Virginia Tech” is mailed to all out-of-state students who
have been offered admission.

5) Does Not Apply

6) Does Not Apply

7) Does Not Apply

8) Does Not Apply

9) Does Not Apply

10) Does Not Apply

11) Does Not Apply



2/24/2017 Attachment H: Non-Discrimination Statement | Board of Visitors | Virginia Tech

Attachment H: Non-Discrimination Statement

Policy Memorandum No. 112

Recommended by the Commission on Undergraduate
Studies

Approved by University Council: February 4, 1991
Approved by the President: February 4, 1991
Effective: Immediately

The University Council, on recommendation of the
Commission for Student Affairs, approved a resolution that
adds the phrase "sexual orientation" to the university's non-
discrimination statement. This action reflects the
university's commitment to nondiscrimination in its
admissions and employment practices. The revised
statement will appear in the undergraduate and graduate
catalogs, in UNIVERSITY POLICIES FOR STUDENT LIFE,
and in appropriate materials given to new employees at the
time they are hired. Any individual who feels he or she has
suffered discrimination for this, or any reason, is urged to
contact the Office of Equal Opportunity/Affirmative Action.

Following is the text of the resolution as adopted by
Council.

WHEREAS the current Equal Opportunity/Affirmative
Action policy, in compliance with federal and state civil
rights legislation, provides protection against employment,
admissions, and housing discrimination on the basis of
race, national origin, sex, handicap, age, veteran status,
religion or political affiliation, and

WHEREAS recent statistics have shown that gay, lesbian,
and bisexual students, faculty and staff are the subject of
frequent and overt harassment and discrimination at
universities nationwide, and

WHEREAS in recognition of the "University of the 21st
Century" programs, such discrimination and harassment is
not permissible at an institution of higher learning,
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LET IT THEREFORE BE RESOLVED that the current
Equal Opportunity/Affirmative Action policy, which reads:

Virginia Tech does not discriminate against employees,
students or applicants on the basis of race, sex,
handicap, age, veteran status, national origin, religion,
or political affiliation. . .

Be revised to read:

Virginia Tech does not discriminate against employees,
students or applicants on the basis of race, sex,
handicap, age, veteran status, national origin, religion,
political affiliation or sexual orientation.

AND, BE IT FURTHER RESOLVED that in matters of
conflicting jurisdiction with agencies of the United States
government that this policy not be binding.

JDM:Isg

President's Policy Memorandum
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22



Attachment |

RESOLUTION RESCINDING THE “RESOLUTION ... ARTICULATING
THE UNIVERSITY’S POLICY AGAINST DISCRIMINATION”"
ADOPTED BY THE BOARD OF VISITORS ON MARCH 10, 2003

WHEREAS, Virginia Tech’s Strategic Plan 2001-06, approved unanimously by
the Board of Visitors in August 2001, includes goals of increasing the diversity of the
student population and welcoming and nurturing diversity of people and ideas at the
University; and

WHEREAS, Virginia Tech is now and always has been committed to a policy that
prohibits discrimination by Virginia Tech or any of its officers, employees, or students;
and

WHEREAS, the Board of Visitors re-affirmed its resolve in a Resolution adopted
December 15, 2002, on “University Policies Pertaining to the Recruitment, Admission,
and Support of Students; Employment Practices; and the Involvement of all Segments of
the University Community in the Operation of the University”; and

WHEREAS, the Board of Visitors approved the creation of a Commission on
Equa Opportunity and Diversity at its March 10, 2003, meeting thereby demonstrating
its commitment to inclusiveness; and

WHEREAS, at its March 10, 2003 meeting, the Board of Visitors also approved a
“Resolution ... Articulating the University’s Policy Against Discrimination”; and

WHEREAS, the Office of the Attorney General of Virginia has since provided
further clarification that the Fourth Circuit Court of Appeals has identified a “narrow
tailoring” requirement in the event race is considered in the administration of University
programs; other Circuits are split on whether race is a permissible factor to consider
under the law; and it is expected that the United States Supreme Court will shed light on
this issue when it rules on the pending cases on the University of Michigan student
admission policy;

NOW, THEREFORE, BE IT RESOLVED that, in light of this further
clarification received from the Office of the Attorney General of Virginia, the Board of
Visitors hereby rescinds its “Resolution...Articulating the University’s Policy Against
Discrimination” adopted March 10, 2003; and

FURTHER, BE IT RESOLVED that the Board of Visitors re-affirms its
commitment to the Resolution adopted December 15, 2002, on “University Policies
Pertaining to the Recruitment, Admission, and Support of Students, Employment
Practices, and the Involvement of All Segments of the University Community in the
Operation of the University”; and
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FURTHER, BE IT RESOLVED that, consistent with the spirit of the Board's
resolution adopted on December 15, 2002, and the “Resolution to Establish the
Commission on Equal Opportunity and Diversity” adopted on March 10, 2003, which
demonstrate the Board’ s support for the inclusion of individuals from all segments of the
university community, nothing in this action shall prohibit the university from issuing
policies and procedures that further ensure diversity, provided such policies and
procedures are in accordance with Federal and state laws and court rulings on these
matters; and

FURTHER, BE IT RESOLVED that an ad hoc committee of the Board will be
appointed and charged with reviewing recommendations developed by the university
administration regarding the narrow tailoring legal requirement applicable to race-
conscious programs and acceptable steps for achieving diversity in accordance with
Federal and state laws and rulings of the United States Supreme Court, and for presenting
these recommendations to the full Board at a future meeting.

RECOMMENDATION: THAT THISPOLICY BE ADOPTED.
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